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Lthough the following pieces 

were not printed for public 

fale, but merely for private amuſe- 
ment, I am convinced their Author 
will have a very conſiderable obliga- 
tion to his Readers; as he a i put a 
pretty large tax on their time, which 
might be much more profitahly em- 
ployed on other ſubjects. And as his 
Readers will be thoſe few for whoſe 
judgment he has a particular regard, 
he is very unwilling any thing that 
appears to himſelf a miſtake ſhould 


ſtand without apology; or remain 
uncorrected, which, upon ſecond 


thoughts, he has reaſon to wiſh un- 


ſaid. 


A233 ; And 


Wn PREFACE. 
And therefore it will be neceſſary 


to be a little more particular as to 
ſome things that will occur in this : 


collection. 


All the pieces were wrote at the 
real time they bear date: and if it 
had not been for the laſt, would 
moſt likely have remained for ever 
in their original obſcurity. The de- 
ſire of getting that ready for the 
preſs, would not give me an oppor- 
tunity to review the reſt, which be- 
ing wrote at a time that affords more 
excuſe for miſtakes, in one reſpect, 
leave the. publiſhing them ſo long after 
perhaps leſs excuſeable in another. 
To this it can now only be ſaid, if 
I had been wiſe enough to ſtop the 
printing on this account, a very 
little more reflection might have 
convinced me, that I had better at 


Once 


—_ TY 


once have made an end of it. How- 
ever, here they are, to anſwer for 
themſelves; and with a few remarks, 
J leave them to the Reader s Cans 
dour. 


The obſervations on Fitzherbert 
were ſet down at the time I was 
reading that excellent book; and 
from a few looſe notes, grew in a 
ſhort time to their preſent bulk. 
There is hardly any body, I believe, 
in our Profeſſion, but what has, at 
his entrance on theſe ſtudies, often 
fretted that many books he hears 
cited, ſhould be ſo obſcured by time 
and a diſproportionate mixture of 
obſolete learning, that when from 
their known reputation he is tempt- 
ed to get a further acquaintance with 
them, he finds length of time and 
alteration of law has rendered their 
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doctrine almoſt inacceſſible. And yet 
every body is ſoon convinced of the 
uſe of the oldeſt books in proving 
the antiquity of principles, or in il- 
luſtrating them by application: And 
among the ruſt of antiquity they are 
very often the repoſitories of good 
ſterling law ſtill current and unim- 
Te by diſtance of time. 

10 o ſhew in what inſtance this 
obtains would be of ſome ſervice ; 
as it would make ſuch books leſs 
diſguſting, by being more uſeful. 
There are not many treatiſes, per- 
haps, that would deſerve this kind 
of chymical analyſis. N 


That of Littleton 8 1s the firſt that 
deſerves it, and is the only one that 


has in any degree met with it. Be- 
ſides 


* 899 
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ſides the excellence of the doctrine 


contained in his book; it is wrote 
with ſo much clearneſs and ſimplicity, 
that in method it is little inferior to 
the Elements of Euclid : and I have 
been told by one who heard Mr. 
Pope fay ſo, that “he thought it 
one of the beſt compoſitions he ever 
read ;” which circumſtance might 
be mentioned to the men of genius 
at their entrance on ſuch dry ſtudies, 
as a great recommendation of Little- 
ton's treatiſe, that it took ſo much 
with Mr. Pope at firſt ſight; for I 
make no ſcruple to affirm, that had 


Mr. Pope read law enough elſewhere 


to have thoroughly underſtood it ; ; his 
opinion of Littleton would, after all, 

have been the ſame ; but the opinion 
of the public concerning Mr. Pope, as 
a a poet, moſt probably would not. | 


And 
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And yet it is too obvious, that 
this admirable treatiſe of Littleton's 
is from many circumſtances ſo ob- 
ſcured; and indeed its comment no 
leſs ſo, that both the text and the 


comment want a more modern inter- 
preter. | 


The obſervations which the great 
Editor of Roll's Abridgment has made 
to this purpoſe in his preface, at the 
ſame time that they apply ſtrictly to 
above half the titles of Littleton's 
chapters, ſhew the fate of many an 
old law, and many an original and 
once valuable writer. And in this 
view Serjeant Hawkins deſerves well 
of the Profeſſion for his © endea= 
vours to contribute to the better re- 
membering and eaſier underftanding ” 
of Littleton's Tenures, and Lord 
Coke's Comment, which (he juſtly 

as 5-4 
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6bſerves ) „ all who ſtudy our laws 
defire to be perfect maſters of,” 

It was this reflection on a "IM mix- 
ture of the uſeful and the obſolete, 
that gave birth to the obſervations on 
Fitzherbert; whoſe collection and 
comment, though ſtill in very great 
requeſt, have ſuffered very much by 
time. I will neither anticipate nor 
repeat what is to be met with in 
thoſe obſervations, - only beg leave; to 
corre& ſome few miſtakes that have 


occurred to me ſince their being 
ler off. el b. 


"Ti: Wherever the << Regiſter.of writs" 55 
is mentioned in the obſervations, I 
beg it may be underſtood of the 


printed regiſter only, otherwiſe 


* Pref. to Hawk, Abrid. 
3 ; the 


wi PREFACE. 
| A J A qQ 
_ PRE in the introduction, 
p. 18. „that the writ uſed at a call 
of Serjeants is not in the regiſter,” 
will not be true; as is evident from 
the following pages on that ſubject. 
And I cannot help wiſhing, that the 
remarks under the writ of error, p. 
24. and that of ejectione firmæ, p. 
47. had been entirely omitted, as J 
am perfectly ſenſible, upon the leaſt 
recollection, that they are too gene. 


ral and unguarded. 


at. Heine t: a 
The publication of the ( gtemmata 
Chicheleana, fince the printing of 
the argument on behalf of Collate- 
ral Conſanguinity, induces me to ſay 
a few words on that ſubject. 
The reaſons hitherto unanſwer- 
ed *,” (as the editor calls them) far 
ele Pref. p. i. ws 
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has great merit; and will be of great 
uſe, as long as the late deciſion on 
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ing: the claim of conſanguinity 


at this diſtance, (and which reaſons 
are once more draughted off from 
their garriſon, and drawn up in the 
preface to this work, though they 
have been ſo long employed with- 
out ſucceſs in the ſervice,) it is hum- 
bly hoped are in ſome degree anſwer- 
ed i in the argument. 


But 8 is the fate of the 
anſwer, or of the queſtion itſelf in 
future caſes, the preſent publication 


the. queſtion ſtands its n ) les 


0 Lv $1 4 . 


The e I conſanguinity 


in general being ance admitted, in 
particular caſes it is merely a matter 
of evidence +, Pedigrees regularly 


+ See infra, p. 141. 
| deduced 
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deduced and properly proved, are the 
only evidence in ſupport of the 
claim. And though ſuch ſtrange 
evidence has been admitted in proof 
of a pedigree, as is inſinuated by the 
Editor t; however one might pity 
the contending party in ſuch inſtan- 
ces, there is no reaſon to ſuppoſe, 
that all inſtances are of that kind. 
The great rule of law ſeems to be the 
ſame here as in other caſes; © the 
beſt evidence is to be produced that 
the nature of the thing will admit 
of: this rule is equally applicable 
in the caſe before us. And in point 
of fact I can aver, in one inſtance, 
no evidence was offered, but what, it 
is apprehended, would have been ad- 
mitted on a trial at bar in an eject- 
ment. 

Pref. p. 6. 
CEN. And 
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And though the Editor aſſures us, 
that the pedigrees here publiſhed 
are © the work of a mere private 
hand, the ſociety having given no 
ſanction or authority to their publi- 
cation; nobody on that account 
will aſk, in Juvenal's language, 


fs Stemmata quid faciunt ?” 


Their uſe to the public, and " 
obligations of the public to the Edi- 
tor, are very great as it is. T hey 
will ſerve to apprize families of 
claims, which it is their own buſi- 
neſs to ſupport: and they will at 
leaſt direct the purſuit and applica- 
tion of evidence, though they « can 
give none, 


Before I quit this ſubject, there is 
one thing that I own I lament as 

2 Pref. p. 6. 
er a 
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much as the Editor does : that all 
appeals ſhould have been determined 
in favour of the claimants, “ with- 
out + ever declaring upon what prin- 
ciple they were ſo.” As we impute 
this, I believe, to different cauſes, 
I ſhall beg leave to mention to what 
it ſeems to me to be owing ; and that 
is, (as I take it,) not to this or that 
particular Viſitor, who. fat as judge; 
but to the ſulky, uncommunicative 
form by which proceedings of this 
kind are governed, which has not 
allowed the judge to give any reaſon 
in ſupport of his deciſion. A prac- 
tice this, which, from whatever ſyſ- 
tem it was originall borrowed, is, at 
this time of day, to be deemed ſuitable 
to none but the ignorance and deſ pot- 
iſm of a Turkiſh judicature. It can 
ſcarce be deemed otherwiſe, in a 


+ Pref. p. 3. 


n | country, | 
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country, where, in the common ad- 
miniſtration of juſtice, as the very 
language of its «judgments implies 
that they are the reſult of the great - 
eſt conſideration; ſo the reaſons on 


4 which its judgments are founded, 


are delivered in the moſt ſolemn and 
public manner. And in the moſt 
recent inſtance, alluded to by the 
editor *, had the eminent perſons who 
then alliſted (and who ſeldom {| peak, 
but to convince) been at all at liberty 
to have given their opinion in public, 
very little doubt, I am apt to think, 

would have remained on this * — 


In the obſervations on the Degree 
of Serjeant at Law, I muſt deſire A 
remark in the note to the call, 21 K. 
Car, 2. may be corrected, as the 


® Pref. p. 2. 
20 call 
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call 12 K. Will. headed by Sir Joſeph 
Jekyll, does exceed it by one Ser- 


jeant. 11851 


To the obſervations in the note, 
p. 350. I beg to add the following: 


«© One method has ſince occurred 
of enlarging the ſeries of Serjeants ; 
that though Dugdale's Series is for a 
long while ſupplied only with King's 
Serjeants, yet other Serjeants are to 
be met with from his Series, of the 
two Benches and court of Exchequer, 


As the perſons there recorded muſt | 
have been called (and probably many | 
of them had been for ſome time cal- | 
led,) Serjeants, before they were pro- | 
moted there. But then, as the time | 
of their call can never be aſcertained | 
by their promotion to the Bench, it 

makes N 


by — — od ws 
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makes it leſs worth while to ſwell 
this Series with their names. Per- 
haps this reaſon might have induced 


the author himſelf to leave them 
purpoſely unnoticed. 


The remaining pieces in this col- 
lection were wrote principally for 
my own amuſement; and I with 
they may in any degree contribute to 
that of any body elſe, 


Temple, Novem- 
ber 18, 1765. 
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N obvious reflection will occur to any 
A one, upon looking into Fitzherbert's 
Natura Brevium, — “that the great- 
eſt part of it is now become obſolete.” This 
I think can be accounted for only on theſe 
two ſuppoſitions, either that the rights, for 
which theſe writs were inſtituted as reme- 
dies, were determined; or that (as every le- 
gal right has ſome remedy to ſupport it) 
there were other remedies to be met with 
in their room. As no rights in this coun- 
try can be taken away but by publick con- 
ſent in parliament, it became neceſſary to 


look among the Statutes, to ſee if any rights 
on which theſe writs were grounded, had 


been determined; and in caſe the rights 
were ſtill ſubſiſting, to enquire what new 


B | remedy 


2 INTRODUCTION. 
remedy the law had ſubſtituted in the place 


of the writs heretofore uſed. 

This plan gave riſe to the following pa- 
pers: But before I could purſue it, ſome 
few general obſervations ſeemed neceſſary to 
be premiſed, as well to remind the reader of 
ſuch principles as were uſeful on this occa- 
ſion, as to explain more fully the nature of 
the undertaking. 

A Writ, in the general notion of "Is IS 
the King's command in writing under ſeal, 
iſſuing out of ſome court, and directed to 
a perſon or perſons, commanding him or 
them to act according to the tenor of its 
contents. 

Finch * defines a writ to be a letter of the 


King's from his court, in parchment, ſealed 


with his ſeal. This notion of a writ, con- 
fidered as a letter, is warranted, 1. by the 
old Statutes, that ſpeak of a writ in the ſame 
terms: thus Statute of Artic' Clert” * calls 
it © Littera Regia”—ſo «* Litteras noſtras pa- 
tentes de ſummonitione, in Magna Charta *, 
(I take it) muſt mean writs of ſummons ; 
for it was long after this that the term 
« Letters Patent” was appropriated to grants 


. 4 C1, * Art Cler e. 7. M. C. c. 18. 
. of 
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of the crown. 2. But likewiſe the form 
and ſtructure of a writ do very juſtly ad- 
mit of its being called a Letter : for it be- 
gins with a falutation, © Rex vice-comiti, &c. 
ſalutem, &c.” and this appears to have been 
the conſtant form of beginning letters, as 
is evident from the epiſtolary remains of 
Tully and Pliny, moſt of which are in- 
ſcribed «© M. T. Cicero N. ſuo falutem,” or 
C. Plinius P. ſuo ſalutem.“ We find too in 
the letters of the ancients the date uſually at 
the end of the letters; tho' the ſubject of 
many of their letters is often of too general 
a nature to require exactneſs. Writs agree 
with letters in this particular, that their 
teſte including the date is always at the 
end of the writ: All legal inſtruments are 
neceſſary to be aſcertained in point of time; 
and ſo very material is a date in this reſpect, 
that the teſte of a writ is generally held in 


| the books to be the Emanatio Brevis,” 


Writs, 


4 This teſte is often fictitious, as in all writs taken 
out in Vacation; but it was lately determined in the 
court of King's Bench, that the fiction of teſting a writ 
as taken out in the preceding term, ſhould not bar the 
ſtatute of limitations that incurred between the date of 
the writ and the real time of bringing the action. 


Eaſter, 33 Geo. II. Johnſon & al v. Smith, —— And in a 


B 2 later 
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Writs, in the old law language, derived 
their name ( Brevia) from the particular 
conciſeneſs with which they are penned : 
and indeed it is worthy of obſervation, that 


as on one hand theſe forms are the ſtricteſt 


evidence of the unborrowed original *© of the 
common law, no ſuch inſtrument, nor ſcarce 
a word in any of them, appearing ever to 
have been uſed in the Roman or feudal law, 
or indeed any where out of this iſland : fo 
on the other hand theſe forms are .as re- 
markable inſtances of the wiſdom and fim- 


plicity of our anceſtors in being ſo very 
critical and definitive in ſo ſhort a compaſs. 


From this conciſe nature of a writ, and 
the more diffuſive ſtructure of the count or 
declaration, (which is to be conſidered as 


an expoſition of the writ with regard to 


circumſtances of time and place) ariſes Lord 
Coke's * compariſon of the writ and count 


later determination, it was held a plea of another popu- 
Jar action being commenced on the ſame grounds at the 
ſame time, is bad, without ſhewing to the court the 


real time at which each latitat was ſued out. Comb & 


Pitt. 7. 3. G. III. B. R. 


* Selden ad Fletam diſſertat' c. 9. & 1. p. 536 
f 2. Lord Raym. 907. 
s I Inſt, 17. a. 
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to the arts of logick and rhetorick; which 
reminds us of the philoſopher mentioned in 


"Tully, who repreſented the demonſtrative 


force of logick by clenching his fiſt, and 
the more liberal genius of eloquence by 
ſpreading his hand wide. And it is from 
this difference in the writ and count, that 
courts have allowed a declaration to be par- 
ticular in the thing demanded, where the 


writ runs in general terms. As where a 


writ is for a mill generally, and it maintains 
a count for a fulling-mill *; ſo the writ of 


« Quare impedit“ may be ad ecclefiam” 


generally, and the declaration for two turns 
only; ſo a writ of right of the fourth part 
of tithes . The ſame doctrine is more ge- 
nerally laid down in other caſes \. x, 

If we look back a little on the definition 
of a writ, it will be eaſy to ſee why writs 
lay only to the ſubje& and not to the King, 
for He cannot command or write to himſelf : 
the ſubject therefore on ſimilar occaſions, 
inſtead of a writ, has his remedy by peti- 
tion to the King“: and in the declaration 


bd 4. Rep. Lutterel's caſe, 1 5. Rep. 102, b. 
* 38 Ed. III. cited 7. Co. 4. a. 

1 So 8. Co. 33. a. and 10. Co. 136. b. 

n Argument in Banker's caſe. 18. 
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of rights it is enacted, that it is the right 
of the ſubject to petition the King. 


There are other legal infruments,; that 
have ſome ſimilarity to writs, as being the 
King's commands in writing and ſometimes 


iſſuing out of courts; but they are efſeny 
tially different in their ſtructure and many 
other circumſtances ; ſuch are Warrants, 


Bills of Middleſex, Rules of Court, Com- 


miſſions, &c . 
Commiſſions have moſt of the nature of 


writs in them; and the principal difference“ 


is, that thoſe are always directed to more 


than one perſon, and not to any certain 


perſon, as Sheriff, Eſcheater, &c. but arbi- 


trary and at diſcretion. Neither commiſ- 
ſions nor writs are always returnable; tho', 


generally ſpeaking, the authority given by 


both muſt not only be purſued, but an an- 
ſwer muſt be given, ſetting forth in what 
manner they have been purſued. 


The legiſlature has, in various inſtances 


of late, adopted the more liberal method 
of enquiring by commiſſion, in preference 
to the ancient practice of iſſuing writs ; 
as Commiſſions of Sewers, Commiſſions of 


n Stat. 1 Will. & Mar. c. 2. 
Which may explain 2. Hawk. P. C. 15. | 
C1 Bank- 
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Bankrupts, Commiſſions of Charitable Uſes, 
Commiſſions of Turnpikes, &c. 

Writs are known in every day's experi- 
ence by certain words that are reſpectively 
contained in the body of the ſeveral writs 
that go under that denomination. Thus the 
writs of Habeas Corpus, Quare impedit, 
Aſſiſe de mortdanceſtor, are ſo called, be- 
cauſe theſe words, or their equivalents in 
Engliſh, are of the principal import in thoſe 
writs. And it is remarkable that in the 
early ages after the conqueſt, writs retained 
their old language, when the Latin, which 
was the general vehicle of law proceedings, 
gave way almoſt in every other inſtance to 
the dominion of the Norman French ; till 
the Statute of Ed, III. checked that uſurped 
dominion as to records, and ordered that all 
indictments, pleadings, &c. ſhould be en- 
rolled in the Latin tongue. The Statute of 
the 4th of the preſent King turned writs 


and all other proceedings in courts of juſtice 


into Engliſh ; but by a ſubſequent Act“ the 
neceſſary technical terms were excepted, 


among which are thoſe initial names of 
writs. 


? 6 Geo. II. c. 14. 
B 4 But 
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But with reſpect to this 'obſervation we 
are not to infer from meeting the ſame words 
in the body of ſeveral writs, that all ſuch 
4 writs are of the ſame nature, or particular 
ſpecies of writs, going under any particular 
name. There are many inſtances to refute 
ſuch a ſuppoſition; and the tenor of the writ 
will always ſhew, where ſuch a ſuppoſition 
is abſurd. Thus the word, © Supplicavit,” oc- 
curs in the writ «© Quod clerici non eligan- 

«tur in officio bedelli;“ and yet there is 
another writ, of a different nature, called 

a * Snpplicavit *,” and which is not to be 
met with in Fitzherbert. In the ſame man- 
ner, the word © Mandamus,” in the Latin 
| forms in the Regiſter, and Fitzherbert, oc- 
curs in the Writ of Protection, in the Writ 


PS. + 
A 


of Error, in the Writ of Right to a Biſhop, 2 
in the Writ of Diem claufit extremum;” | 
and in the Writ of Qu plura: and in- 

deed is a proper inſertion in every writ man- p 

datory on the party. And yet there is a 
writ now well known by this name, which 

tho' not of late growth, as ſome imagine, 
is widely different from all the inſtances 
abovementioned. The Writ of Mandamus, 
now particularly ſo called, has been thought 


7 3. Peer, Will. 203. and 2. Eq. Ca. Ab. 726. 
ict 2 ta 
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to be of much later date, than the Regiſter 


s or Fitzherbert: but conſidered as a writ 
h commanding a diſpatch. of | Juſtice, its an- 
ir tiquity is not eaſily determined: it is indeed 


ſiaid', that Bagge's caſe in 11 Report, is the firſt 
e 3 inſtance of a Mandamus interpofing in pri- 
it 'Z vate caſes; and it has been faid to lay in 
n 4 thoſe inſtances only, where there is no other 
7 KB remedy * by aſſize or action; neither of 
YL which are allowed at this day. Although 

is the inſtances abovementioned, that created 
XZ ' the confuſion, are now out of uſe ; yet the 
caution may be extended to others, that are 
3 till heard of in practice; and that, on ac- 

in 3 count of their various application, may be 
productive of a ſimilar perplexity. Such is 

it E the Writ of © Scire facias,” applied in the 
p. XZ repeal of letters patents, in reviving judg- 


” : ments, or as a previous ſtep to levying 
"= : debts on recognizances ; and ſuch are many 
n- bother modern writs, b 
4 There are many very uſeful general obſer- 
eh vations on writs, in regard to practice, which 
ie, on this occaſion are rather to be referred to 
on | than cited ; and a thouſand niceties of form, 
10 2. Levinz. 14, 15. 1. Strange 540. Ibid. 59. 


See 1. Inſt. 73. b. 2. Inſt. 39, 40. Finch's Law, 
B. 4. c. 1. 8. Co. 45. and 8. Co. 159. 


ta x which 
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which muſt be altogether diſregarded in this 


For the ſame reaſon I muſt paſs over the 
ſeveral diviſions of writs in the ſecond In- 
ſtitute; becauſe I mean to take notice only 
of ſuch as are particularly relative to this 
ſubje& ; and in this view it will be neceſſary 
to conſider writs as original and judicial 
as diſtinguiſhed from actions — as at com- 
mon law, or founded upon ſtatutes. 

1. As original and judicial. Both forts 
are to be met with in the Regiſter and Fitz- 
herbert, tho comparatively few of the latter. 
A criterion of this diſtinction may be met 
with in the following circumſtances. 1. 
That original writs are teſted in the name 


of the King; Judicial in the name of the 


Chief Juſtice of the Court from whence 
they iflue : the court of Chancery is the 
only place from whence originals iſſue, and 
they are made out in cauſes by particular: 
officers of that court, called Curſitors. 2. 
All writs that have no relation to ſuits, are 
original, tho' there are many originals that 
do relate to ſuits, ſuch are thoſe juſt men- 
tioned: indeed it is from the relation to 
ſuits, that originals in general derive their 

2 name 
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name *, as being the grounds of the ſubſe» 
quent proceeding. Thus the Common Plea's 
Court is ſaid to proceed altogether by origi- 
nal; becauſe their proceſs is always grounded 
on original writ, though the writ itſelf (to 
ſave the fine) is ſcarce ever taken out in 
common caſes; and, to prevent the want 
of original being aſſigned for error, the 
Maſter of the Rolls (it is ſaid“) will at 
any time grant an original when it is to 
affirm a judgment, that is, when the plain- 
tiff in the action is defendant in error; but 
not to reverſe a judgment, or where the 


plaintiff in the action has a judgment againſt 


him, and becomes plaintiff in error, as 
that would be only a means of turning 
his own negle& to the diſadvantage of 
others. When the Common Pleas became 
a fixed court *, originals, returnable in this 
court could no longer be made return 
able © ubicunque,” but at a certain place; 
and ſo far they deviated a little from a pro- 
perty, that will be mentioned preſently ta 
belong to them. In the court of King's 
Bench, on the plea fide, they proceed chiefly 
by Bill of Middlefex, except in caſes where 


189. 8 » x. Peer. Will. 412. 
* 2, Inſt. 21. M. Charta, c. 11. 


the 
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the ſuggeſtion of in cuſtodia mareſchalli” 
(that colours this proceſs) cannot take place: 
as in caſes of corporations, peers, and mem- 
bers of parliament. 3. Original and. Judi- 
cial writs are further diſtinguiſhable, inaſ- 
much as theſe are made returnable at a place 
certain, and may be returned either on a 
general return day, or any day between the 
general returns: whereas thoſe are properly 
returnable * ubicunque.” This notion of writs 
being returnable ** ubicunque,” is to be de- 
rived from the ambulatory nature of the 
King's Courts in former times. Original 
writs are always made returnable on a gene- 
ral return, that is fifteen day's from the teſte : 
this preciſe limitation has likewiſe the ſame 
ſource ; and as the law allowed 20 miles to 
2 day's journey, it ſuppoſed , that in the 
compaſs of fifteen days, at has rate of tra- 
velling, a perſon might come from any part 
of the kingdom, wherever the court was 
fitting, to appear to the writ and anſwer to 
the charge, in the time ſo limited. 


7 2. Inſt. 567. and ſee the caſe of Journey's account 
(6. Co. 10. a), the very phraſe of that writ, is to be 
explained from the ſame principles, tho" it was appro- 
priated only to © a ſecond writ.” 

2. To 
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2. To confider writs as diſtinguiſhed from 
actions: Lord Coke has obſerved, that 
many are apt to confound writs and actions; 
tho' the former (as he obſerves) are of a 
much larger nature than actions, and there- 
fore in general eaſily diſtinguiſhable from 
them. And yet in common caſes this con- 
fuſion might eaſily ariſe from the ſeveral 
actions taking their names from the writs 
on which they were grounded. 
Formerly every action had its own par- 
ticular writ; and unleſs the circumſtances 
of the caſe applied preciſely to the terms 


of the writ, the plaintiff was without re- 


medy: and thus (as is evident from the 
following obſervations) there was formerly 
a much greater variety of actions than there 
are now. It is a ſettled principle, that 
the writs in the Regiſter cannot be altered 


but by Act of Parliament: and the firſt dea 


viation from this rigour of requiring an ex- 
act parity between any particular caſe and the 
writ on which the action was to be ground- 
ed, ſeems to have been by the powers given 
in the Statute of Weſtminſter the ſecond. 

The Statute itſelf gives many inſtances of 


* 2. Inſt, 40. 1. Inſt, 289. 
1 Inſt, 407. and Webb's caſe. 8. Co. 48. a. 


its 
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its own application, and there are many more 


that obtained in conſequence of it: for tho 


there is a ſpecial writ grounded on this Sta- 
tute, called by the name of Conſimili ca- 
* ſu,” yet many other writs, tho' they do 
not bear the name, are framed on the equity 
of this Statute *. 

Another inſtance of the interpoſition of 
parliament in the variation of writs, is to be 
met with juſt after the diſſolution of the 


monaſteries, to enable lay-proprietors to re- 


cover tithes in the temporal courts, n 
in them by grants of the crown. 

But the greateſt tho' almoſt inſenſible 
things! in regard to writs has been the work 
of time. T ſtream has all along under- 


mined its banks, and altered its channel, 


while the courſe of it ſeemed ſmooth and 


uninterrupted. Theſe alterations upon en- 


quiry will be found to be owing, among 
other cauſes, to the enlarging the practice of 
ejectments , and actions on the caſe *, the 
extended dominion of rules of edu and 


the abolition of the feudal policy *. The 


x 2. Inſt "A EE. Stat. 32 Hen, VIII. . . | 

4 See Obſerv. No. 43. 46. _ 79, &c. 

e No. 30, 31. 36, &c. f Ibid. Ne, 26, 27. 54. 

r Ibid, Ne. 56. 102. 103. 116. 4 
following 
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following obſervations will give a very am- 


ple proof that theſe cauſes have c 
over the greateſt part of the Regiſter: and 
Fitzherbert to the ſhades of antiquity rather 
than continued them in the beaten track of 
daily practice. 

However, tho the introduQion of new 
remedies opens a choice, and is often the 
means of ſuperſeding the old; yet the old 
remedies in the preſent caſe are by no 


means to be deemed as abſolutely taken 


away, unleſs the inſtrument of abolition it- 
ſelf is authentick : Thus, fo late as 29/Car. 


II. an Act was made to annul the writ 


« de Hæretico comburendo,” tho' it ſeems 
long before that time to ve been anti- 
quated when conſidered as the grounds of 
legal proceeding. 

And as che policy of future times may 
poſſibly revive the uſage of fome of thoſe 
writs which have long been diſcontinued, it 
can never be an uſeleſs endeayour to keep 
up an acquaintance with them even at this 
day. The common law, it is well known, 


in more than one inſtance has recovered its 


former vigour, after it has lam dormant 


Stat. 29 Car, II. e. 9. * Preface to 5 Co. 
: or 
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or been ſuppreſſed for an interval of 200 
years. | | 
3. What has been mentioned of the Re- 
giſter being unalterable but by parliament, 
explains the laſt diſtinction propoſed to be 
conſidered, in regard to writs as they lay at 
common law or are founded on ſome ſta- 
tute. And as no writ could be altered but 
by parliament, fo the writ when altered, or 
when a new one is introduced, recites the 
Act of Parliament from whence its autho- 
rity is derived : and hence, on the contrary, 
whenever a writ recites a ſtatute, that ſta- 


tute is always conſidered * as introductive of 


a new law. 

This latter circumſtance ſhews the con- 
nection between the old writs and acts of 
parliament : the ſame is evident likewiſe 
from other circumſtances. As, 1. That writs 
authenticate acts of parliament themſelves : 
many of the old acts of parliament run in 
the forms of articles, charters, and other 
prerogative acts, and yet are proved to be 
acts of parliament by the exiſtence on re- 
cord of the writs that were iſſued to pro- 
claim them, as was uſual before the inven- 
tion of printing. 2. Some of the old writs 


* 2. Inſt, 130. 121. 
On 
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9 INTRODUCTION. 17 
I on ſtatutes, expreſs. the ſtyle of parliament 


in the ſame manner as the old acts of 
liament do; as commune concilium” in 
the writ of waſte *. 

It is eaſy to obſerve, that there is a cloſe 


ö 
: connection between Fitzherbert's book De 
Natura Brevium” and the Regiſter of Writs; 
. X tho' that connection is far from being in- 
x = ſeparable. For, firſt, there are ſeveral writs 
in the Regiſter not taken notice of in Fitz- 
herbert; and on the contrary, ſeveral writs in 
the latter, not to be met with in the former. 
8 The firſt omiſſion ſeems in a great meaſure 
5 to be owing to this, that the writs which 
Fitzherbert omitted, were thought out of 
uſe: but that they were not all antiquat- 
, ed, appears from the writ * de ventre inſpi- 
. * ciendo,” which is even of late applica- 
g tion . The latter circumſtance is chiefly to 
1 be imputed. to the writs having been invent- 
0 ed on ſubſequent Statutes. For the cele- 
a brated collection of writs called the Regiſter, . 
J is not only to be looked on as a valuable 
2 treaſure of the common law, but itſelf alſo 
£ as a part of the common law; and conſe- 
| quently it enjoys the ſame privilege (annexed 
ts 4 1 Preface to 8 Co. and ſee the Prince's caſe throughs , 


out, ® 2 Peer Will. 591. 
| to 
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to the very idea of common law) of having 
its birth in the eye of the law, out of the 
reach of chronology. It muſt be obſerved 
however, that there are ſome writs * ſtill in 
uſe, not indeed “ ex debito Juſtitiz”, un- 
noticed either in the Regiſter or by Fitzher- 
bert. Such are writs of pecrage, writs to call 
ſerjeants at law, and writs of parliament. 
As the obſervations intended to be made 
on Fitzherbert, are principally tied up to 
theſe two particulars; 1. To ſhew what 


writs are now out of uſe; 2. What is come 


in their room ; I ſhall be excuſed from va- 


rious enquiries, which might otherwiſe | 
be expected, and would occaſionally ariſe | 


from conſidering his treatiſe. I ſhall only 
therefore obſerve in general, that the method 


this excellent writer ſeems to have purſued 1 
in his comment, is, 1. To ſhew for whom, 
and in what caſe the writ in conſideration 


did lay. 2. To whom it muſt be directed, 


for from hence it is patent * or cloſe in its 
nature. 3. Whether the plaint on it is 
removeable. 4. What other writs may be 
had in the caſe ſuppoſed, or where the par- | 
ticular writ under conſideration is the only | 
remedy . 5. What proceſs is to be had on | 


_ ® Preface to 10 Co. ® 2. Inſt. 41, ? F,N.B.22.b. 


the | 
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the ſeveral writs; that is, what are the means 


of compelling obedience. 6. The manner 
of varying the form of the writ, according 
to the nature of the thing in demand, where 


the writ lay for various things “. 


The particular points under conſideration 
in the following pages, are treated of in 
this manner; by inſerting the writs them- 
ſelves in the order of Fitzherbert ; and by 
remarks immediately Tubjoined to each writ, 
tending to ſhew whether they are become 
obſolete by an extinction of the right, or a 
variation of the remedy. 

And may I have leave to cloſe this intro- 
duction with ſome hopes that the following 
conjectures may be received with candour ; 
and that with ſcarce a years experience at 
the Bar, I may in ſome meaſure avail myſelf 
of a minority, in not having my faults im- 
puted to me ſo rigorouſly as they might be 
to a more advanced experience. 


9 Ibid. 26. h— n. 


Odlober 15. 1760. 
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Fitzherbert's Natura Brevium; 


TENDING TO SHEW 


What WxrirTs therein are become 
obſolete by an Extinction of the 
Right, and what are become ſo 
only by Introduction of a new 
Remedy. | 


RIT of Right Patent, 


2. in London. 


- of Dower. 


de rationabili parte. 


OBSERVATION.— Writs of Right have 
long been out of common uſe, and in ge- 
neral have been ſuperſeded by Ejectments. 
There may however ſtill be ſome caſes in 
which the party may be driven to them, as 
upon a recovery in a poſſeſſory action had up- 
on the merits, or where he who has the right 
of property is barred by the Statute of Li- 

2 mitations; 
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mitations; and this was the caſe of advow- 
ſons, before the Statute of Q. Ann ſubſti- 
tuted the writ of © Quare impedit, (which 
did not lie at common law in thoſe caſes) 
as a remedy in its room. And this writ 
being, as our author expreſſes * it, © in its 
« nature the higheſt writ in the law,” was, 
as appears from his commentary, conſidered 
only as a corps de reſerve, to have re- 
courſe to when other remedies failed : and, 
as may be collected from Ferrer's cafe *, writs 
of right were principally uſed, 1. to pre- 
vent bars in lower actions ; 2. in thoſe caſes 
of deſcent, where through the particularity 
of the writ, and the want of coincidence of 
the caſe with the writ, (it being, as the 

books ſay, neither in the per, the cui, nor 
the poſt) the common real actions were not 
to be had. 


5. Ne injuſte vexes.—This cafe can hardly 
happen, as rent is now uſually reſerved on 
leaſes : but it would be tried in ſome perſonal 
action, as the caſe happened to be. 


6. Writ de recto clauſo. Ejectment. 
* 7. Writ de monſtraverunt.— The ſame. 


F. N. AI. „ 6. Co. 8. b. 9» b. 
8. Writ 
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8. Writ de warrantia diei.— This has long 
been obſolete, and fince the parties appear 
by attorney is uſeleſs, 


9. Writ de Error. — This writ has been 
conſiderably enlarged in practice by the Sta- 
tute of Eliz. 27. c. 8. For now errors in 
the King's Bench, except concerning the ju- 
riſdiction of the court or for want of form, 
(which may be corrected there) are deter- 
minable in the Exchequer Chamber, to ſave 
the expence of going into parliament, or as 
an intermediate ſtep to parliament, in caſe 
the party complaining ſhould chuſe to go fo 
far: Before that Statute, error lay only in 
parliament. It has been determined *, that 
a writ of error would not lie on a manda- 
mus, except where a judgment has been 
given on pleadings by virtue of the Statute 
of 4 Q. Ann; becauſe the remedy is by 
motion to ſuperſede it, as having iſſued im- 
providently: tho' the uſual manner now is, 
to argue the return, if the facts returned are 
thought inſufficient in point of law ; or if 
the facts themſelves are conteſted, to bring 
an action of falſe return, according to the 
Statute. The ſame is the caſe on many 


© I, Peer Will. 348. 1. Str. 5 36. 
C4 other 
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other writs, and on all rules of court of which 
no writ of error lies, but a motion muſt be 
made to ſet them afide, and this circum- 
ſtance perhaps may afford ſome reaſon to 
lament the faſhionable mode of proceeding 
that now obtains in turning ſo many queſ- 
tions of conſequence into motions. It muſt 
be owned great expence to the parties is 
ſaved by this ſummary way of proceeding : 
but then it ſeems attended with theſe 
inconveniences. 1. The parties deprive 
themſelves of an appeal to higher courts. 
2. The experience is by this means in a 
great meaſure ſunk with reſpe& to after- 
ages, the caſe not being made matter of re- 
cord, as it would be on pleading, and a re- 
gular judgment. 3. The practice of courts, 
and thereby one part of the law of the king- 
dom is kept in perpetual fluctuation and un- 
certainty. 


10. Writ of dedimus poteſtatem de at- 
tornato faciendo.— Obſolete by the ſeveral 
acts of parliament made for the fegulation 
of attornies and filing of warrants, as of 
courſe. 


1. Writ de droit de advowſon.—Super- 
ſeded 
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ſeded by the Statute of Q. Ann above- men- 
tioned. | 


12. Writ of prohibition.— The Court of 
Chancery being * officina brevium” and al- 
ways open, . prohibitions to inferior courts 
may iſſue from thence in vacation *, for mat- 
ters clearly out of their juriſdiction ; and be 
made returnable * either in the Rings s Bench 
or Common Pleas, 


13. Writ of waſte, 


14. Writ of eſtrepement. 


Of theſe two writs the latter is ſuperſeded 
by injunction out of Chancery; and this in- 
deed is likewiſe moſt commonly choſe in 
preference to the former ; and there is this 
advantage on ſome occaſions, that whereas 
thoſe only can bring waſte who have the 
inheritance, the Court of Chancery will 
grant an injunction to ſtay waſte againſt a 
termor to a remainder-man for life,, provided 
it is not a meliorating waſte, by improving 
or building on the premiſes. 


15. Writ de homine replegiando. — This 
writ is mentioned as a ſubſiſting remedy in 


6 . Peer Will. e Ibid. 43. 
3. Peer Will. 46 hs 


ſome 
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ſame of the modern books; but the gene- 
ral remedy is by the writ of Habeas Corpug 


at common law, 


16. Writ of recaption.— It ſeems as if the 
courts wauld now take it up by way of at- 
tachment. 


17. Writ de nativo habendo.— The ſtate 
of villenage that obtained formerly in Eng- 
land, was little leſs than a ftate of flavery. 
The Lord had not the © jus vitæ ac necis” 
over his villains, or the power of maiming 
them*; but in other reſpects his villains 
were as much his property as his goods and 
chattels, and no action! could be maintained 
by a villain againſt his Lord, except an ap- 
peal of death, where the villain was heir at 
law. 

As there is now © no ſuch thing as a villain 
« in England (I ſpeak here as a lawyer), 
this writ is out of uſe. But it is at this 
day a queſtion (and ſurely a very intereſting 
queſtion, as it concerns the rights of huma- 
nity) whether a flave brought over into 
England from the Plantations, or elſewhere, 

5 3 Per Will. 154. 1 L. Raym. and Eq. Ca. 
Abrid. 3. Mod. 120. 

Co. Litt. 127. | Thid. 123. b. 
continues 
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continues under his former ſervitude ; or 
whether he is not, by the very breathing 
this air of liberty, become at ance as free 
as its natives? the better opinions ſeem. to 
have been on the fide of liberty: but it 
muſt be confefled, the point has never heen 
judicially determined; and perhaps on 8 


-point of ſuch conſequence I ſhall be way» 


ranted in a digreſſion, if I inſert a late cafe, 
that directly involved theſe circymſtances ; 
and where the point muſt haye been at 
length judicially determined, if liberty in 
that particular inſtance, more fortunately 
indeed for the object of the conteſt, had not 
been immediately gained by a compromiſe 
recommended by authority. The caſe, as 
far as I remember, in all its circumſtances, 


was this. 


The plaintiff,” a Negro, brought an action 
on the caſe, on a ſpecial agreement for 
wages, againſt the defendant, a captain of a 
ſhip, who hired him to go on board his 
ſhip to play on the french horn; and agreed 


to give him 151. per Year, and cloaths. 


The Negro was, on the 13th of January, 


* I. Lord Raym. 146. and the caſes there cited. 
' Sittings at Weſtminſter, 28 June, 1763. 


1760, 
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ſame of the modern books ; * but the gene- 
ral remedy is by the writ of Habeas Corpus 


at common law, 


16. Writ of recaption.— It ſeems as if the 
courts would now take it up by way of at- 
tachment. 


17. Writ de nativo habendo.— The ſtate 
of villenage that obtained formerly in En g- 
land, was little leſs than a ſtate of flavery. 
The Lord had not the © jus vitæ ac necis” 
over his villains, or the power of maiming 
them*; but in other reſpects his villains 
were as much his property as his goods and 
chattels, and no action could be maintained 
by a villain againſt his Lord, except an ap- 
peal of death, where the villain was heir at 
law. 

As there is now © no ſuch thing as a villain 
«in England (I ſpeak here as a lawyer), 
this writ is out of uſe. But it is at this 
day a queſtion (and ſurely a very intereſting 
queſtion, as it concerns the rights of huma- 
nity) whether a flave brought over into 
England from the Plantations, or elſewhere, 


5 3 Peer Will. 154. 1 L*, Raym. and Eq. Ca. 
Abrid. 3. Mod. 120. 


Co. Litt. 127. i Ibid, 123. b. 
continues 
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continues under his former ſervitude ; or 
whether he is not, by the very breathing 
this air of liberty, became at ance as free 
as its natives? the better opinions ſeem to 
have been on the fide of liberty: but i 
muſt be confefled, the point has never heen 
judicially determined; and perhaps on 3 
point of ſuch conſequence I ſhall be way» 
ranted in a digreſſion, if I inſert a late cafe, 
that directly involved theſe circymſtances ; 
and where the point muſt haye been at 
length judicially determined, if liberty in 
that particular inſtance, more fortunately 
indeed for the object of the conteſt, had nat 
been immediately gained by a compromiſe 
recommended by authority. The cafe, as 
far as I remember, in all its circumſtances, 


was this. 


The plaintiff, a Negro, brought an action 
on the caſe, on a ſpecial agreement for 
wages, againſt the defendant, a captain of a 
ſhip, who hired him to go on board his 
ſhip to play on the french horn; and agreed 
to give him 151. per Year, and cloaths. 
The Negro was, on the 13th of January, 


k 1. Lord Raym. 146. and the caſes there cited, 
' dittings at Weſtminſter, 28 June, 1763. 


1760, 
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1760, entered in the ſhip's books as one of 
the crew. The captain, before the lad went 
on board, hearing he was a ſlave, got him 
baptized, and until he was baptized con- 


cealed him. Finding afterwards he belong- 


ed to one Mrs. T-—, as adminiſtratrix of 
her huſband, who had received him about 
ſixteen years ago as a preſent juſt then 
brought from Africa, the captain acquaint- 
ed Mrs. T-— with his having hired the 
boy; but ſhe inſiſting © he was her proper- 
ty,” and having no objection to his ſerving 
the captain, on being paid during his ab- 
ſence, the captain gave her a note for 451. 
the boy ſerved until the removal of the cap- 
tain to another ſhip, going on a particular 
expedition ; and the captain then gave him a 
certificate of his having ſerved him well. 
Some part of the boy's wages was paid du- 
ring the time by the ſhip's commiſſioner. 
At the trial two kinds of defence were 
made to this action. 1. That the lad being 


entered on the ſhip's books, he was a ſailor 


as much as any one on board the man of 
war, and the captain was therefore not liable 
to pay him. The Chief Juſtice ſaid, altho' 
he believed it was very common for a cap- 
tain to be privileged. to have his own ſer- 
| vants 
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vants on ſhip's pay, yet that would not vary 
a particular agreement, as this was: upon 
which this objection was given up. 2. The 
principal defence ſet up was, that the plain- 
tiff was ſtill the property of Mrs. T——'s 
repreſentative ; and therefore could make no 
agreement for himſelf. On the other hand, it 
was contended for the plaintiff, that altho* 
this defence was founded on a very impor- 
tant queſtion, which had never been judi- 
cially determined, viz. .** whether a flave 
brought over into England, and baptized 
here, continued a flave;” yet, in the pre- 
ſent caſe, there would be no occaſion for the 
diſquiſition of that point, becauſe here was 
no evidence of his being a ſlave when 
brought over; and even admitting he was a 
ſlave, yet the captain would be bound by 
his agreement. But the Chief Juſtice ſaid, 

that could not be ; becauſe the captain had 
conſidered him as Mrs. T-—'s property, by 
giving the note to her, and by afterwards 
ſtopping ſome of the money paid to the 
boy, in order to pay it to her; and if he 
was her property, he could earn nothing to 
his own uſe. But to avoid the determina- 
tion of the great point, which the Chief 
Juſtice faid he ſhould in conſcience be 


I | obliged 
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obliged to take notice of, if the defence was 
relied on; he adviſed (as the Captain was 
liable to Mrs. T--— in another action) that 
the plaintiff « ſhould be manumitted, which 
the owners in court conſented to; and that 
the Captain ſhould pay 451. to Mrs. T—-'s 
repreſentatives, (ſhe being dead before this 
action was brought) and that a juror ſhould 
be withdrawn in this action. He ſaid, that 
he had manumitted ſlaves in other inſtances, 
and had directed ſo in Mr. D-—'s caſe 
about a year ago at Guildhall ; that no par- 
ticular form of manumiſſion was neceſſary; 
it might be done either by parole or wri- 
ting; but the parties muſt enter into a rule 
of court to conſent: That in the times of 
villenage, manumiſſions were conſtrued fo 
liberally, that villenage itſelf by this means 
principally grew into diſuſe, for it was never 
aboliſhed by law.—Thus far for the caſe 
and the opinion on it: I will only add a 
few words about this form of manumiſſion, 
compared with thoſe that obtained for- 
merly. | 

By the Roman law,“ manumiſſions of 
flaves were either, 1. by enrollment in the 
cenſus luſtralis; or, 2. by going before a 


= Heinecc. Antiq. Vol. 1. I. 1. tit. 4. 5. 
{2 magiſtrate, 
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magiſtrate ; or, 3. teſtamentary ; or by leſs 
ſolemn ways, as by letter. 

Under the chriſtian emperors, publication 
in churches ſucceeded the manumiſſion by 
enrollment. By the law of England, accord- 
ing to Littleton" and Finch, a villain was 
enfranchiſed by deed, or without any parti- 
cular form, by the Lord giving him any 
certain eſtate : As to the latter, ſome anci- 
ent books indeed, the Mirroir and Bracton, 
ſay homage or fealty were neceſſary ; which 
however is conſiſtent with Littleton, and 
has been thought“ to explain him, when 
he adds—that a leaſe at will was no enfran= 
chiſement, becauſe a tenancy at will did not 
require fealty; other eſtates did. Admit- 
ting therefore for a moment, that a ſlave 
brought into England, continues fo, it ap- 
pears that this kind of manumiſſion, by 
conſent under rule of court, does in effect 
comprehend both the two firſt methods of 
the Roman law ; and is more direct and eaſy 


than any method known to the bent 
law of England. 


18. Writ de libertate proband4.---This 


" Sect. 204. &c. ® B. 160. ? See Forms in 
Weſt's Symbol, Sect. 380, 381, 4 Wright's Tenures, 
217. in the note, 


and 


q ey” oa — 
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and the laſt writ are connected together, and 
fall together by the Stat. of 12 Car. II. 


19. Writ de ſecuritate pacis.— The me- 
thod now is,” to obtain leave of the court 
of King's Bench on motion, to exhibit ar- 
ticles of the peace againſt the defendant; 
whereupon the ſecondary of the crown- 
office reads the articles in court, ſwears the 
exhibitant to the truth of the articles, and 
that they are not exhibited out of malice: 
on which the articles are filed, and proceſs 
iſſues againſt the defendant; who, being 
taken up on a capias, or further proceſs, 
moves the court for leave to enter into a 
recognizance, with ſureties to keep the peace 
for twelve months; which if he does, he is 
diſcharged of courſe on motion. | 


20. Writ de auxilio ad filium ſuum mi- 
litem faciendum vel ad filiam maritandam. 


21. Writ de ſcutagio habendo. 
Both theſe writs are obſolete by the abo- 
lition of the feudal policy. | 
22. Writ de ſecuritate invenienda quod 
ſe non divertat ad partes exteras fine licentia 
regis.— This writ is the ſame in effect as the 
writ, © ne exeas regno.” And this kind of. 


r Grounded on 21 Ja. c. 8. 
writ 
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writ was originally mandatory on the party, 
or on the Sheriff to reſtrain the party, to 
prevent correſpondence with the King's ene- 
mies: it is now chiefly uſed in * ſubſidium 
juris, to aid the proceſs of courts. But 
fince from a ſtate writ it is become remedial, 
it has been held, that when it is made uſe 
of in aid of the ſubject, it ought to be on a 
bill filed in the Court of Chancery, and not 
where the demand is entirely at law ; for 
there the plaintiff has a ſecurity in the bail, 
and he ought not to have double bail both 
at law and in equity. Lord Bacon was the 
firſt that made any great uſe of this writ, in 
the ordinary courſe of juſtice : the practice 
* of late has been, to extend it againſt going 
into Scotland, notwithſtanding an apparent 
contradiction in terms, Scotland, ſince the 
union, being as much part of the Realm,” 
as England is; but it falls within the reaſon 
of the original prohibition, ſince by going 
into Scotland, the defendant would go out 
of the reach of the court. This prohibition | 
of departing the realm has, in ſome inſtan- 
ces, been created by act of parliament, in- 


> 3. Peer Will. 314. * Ordinan. Ne. 89. Ca. in 
temp. Lord Talbot, 196, and 2 Eq. Ca, Abr. 778. 


1. Will, 263. 
ä D ſtead 
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ſtead of the preſent writ. Thus in 1721, 
called the South-Sea year, an act of parlia- 
ment was paſſed to reſtrain the governor and 
directors of that company from leaving the 
kingdom. And in the year 1731, a ſimilar 
act, to reſtrain the truſtees of the charitable 


corporation from leaving the kin gdom or 
alienating their effects. 


23. Writ of diſceit Action on the caſe 
is the uſual remedy : ſome of Fitzherbert's 
inſtances are made felony” by ſubſequent 
Statutes. | 


24. Writ de parco fracto. Action on the 
caſe for a reſcous. 


25. Writ of reſcous.— Action on the caſe. 


26. Writ of audita querela. Motion to 
ſet aſide a judgment is the common method, 


though there is a late inſtance "on this 
writ. 


27. Writ of attaint. Motion for a new 


tryal, or to ſet aſide a verdict as contrary to 
evidence. 


28. Writ of conſpiracy.—Succeeded ei 
ther by an action for a malicious proſecu- 


„F. N. B. 229. B. 2 Strange, 1198. 
| tion, 
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tion, or in other caſes by information or in- 
dictment. 


29. Writ de rationabili parte bonorum.m 
This writ is out of uſe: in caſes of inteſtacy 
the Statute? of diſtributions ſupplies its 
place; and where a will is made, the execu- 
tor is © reſiduary legatee,” by conſtruction 
of law, where he has no legacy under the 
will, and the ſurplus is not deviſed ; but if 
he has a legacy, and the ſurplus of the per- 
ſonal eſtate is undiſpoſed of in the will, it 
muſt be diſtributed * according to the Sta- 
tute; the want of diſpoſition of the ſurplus 
being ſo far a conſtructive inteſtacy. And 
therefore in that caſe, the wife will have a 
reaſonable part of the goods without being 
at the pains of ſuing out this writ. 


zo. Writ of ſecta ad molendinum.—Ac- 
tion on the caſe. 


31. Writ of qudd permittat.*— Action on 
the caſe. 


32. Writ de reparatione faciendi.,—Action 
on the caſe. 


33. Writ de curia claudenda, and of re- 


Stat. 22 23 Car. 2. 2 2. Peer Will. 217. 
1. Peer Will. 544, &c. &c. But fee Salk. 458. 
1. L. Raym, 276, and 2. Lutw. 1586, 


D 2 pair 
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pair of hedges, —Adtion of treſpaſs on | the 


caſe. SR, Une 


34. Writ of qzaura.—The claimant of 


the common, or the owner of the land, may 
have an action on the caſe. 


. Writ de rationabilibus divifis.—Ac- 
tion of treſpaſs on the caſe, to try the right. 


36. Writ ex parte talis.— Action on the 
caſe on an implied aſſumpſit. 


. Writ of execution of recogniſance in 
the county, ſued before the Sheriff. — The 
recogniſance itſelf may be ſued, though the 
caſe ſeldom happens in thoſe inferior juriſ- 
dictions. 


38. Writ de perambulatione faciendi.— 
Perambulations are till in uſe as to pariſhes 
and manors: though no writ is uſed to en- 
ſorce them, they are proper evidences on 
tryals of rights 1 in either caſe. Indeed the 
writ* here recites * an aſſent of parties ;” 
and where there is no aſſent to ſettle the li- 
mits without length of time, the perambu- 


lation of one pariſh or manor will not be 


concluſive evidence againſt the other. In 
regard to the perambulation of pariſhes, 


d F.N.B. 311. e. 
which 
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which this writ does not relate to, they had 
been much abuſed by ſuperſtitious ceremo- 
nies in the times of popery, and were put 
under their preſent regulations by an injunc- 


tion © of Queen Elizabeth. 


39. Writ of warrantia chartæ.— The man- 
ner of conveyancing is ſo altered at this day, 
that there can be no occaſion for this writ. 


40. Writ of meſne. — The notions on 
which this writ is founded are obſolete. 
41. Writ de plegiis acquietandis.— The 
uſual way now is to have a counter- ſecurity; 
for the Statute of frauds would otherwiſe 
make it a mere voluntary agreement. 


42. Writ de recto cuſtodiæ terræ et hæ- 
redis.—Obſolete by 12 Car. II. 


43. Writ of eſcheat. —By cjetment. //: | 


44. Writ of dower unde nihil habet.— 
Dower i is commonly ſupplied by ſettlements, 
but this writ may ſtill be uſed. 


45. Writ of admeaſurement of dower.— 
Both wills and ſettlements in a great meaſure 
preclude this writ. 


46. Writ de conſuetudinibus ac mige 


© Sec Sparrow's Injunct. 


D 3 — With 
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Wich reſpect to rent, the remedy is by 11 
George II. if there is no diſtreſs, and an 
action on the caſe e peer 
vioes. 


47.1 Writ of qudd ei deforceat. 28 
ment. —It is a current opinion in the books, 
that ( an ejectment is never final; the law 
is ſo, thou gh I have not met with any book 
that gives any ſatiafactory reaſon for it. 


Wood. Inſt. 575. gives this reaſon for it; 
— Judgment | in this action is never final, 
for it is but to recover the poſſeſſion of the 
land, and is not like an aſſize or writ of 
right, wherein the title to the land is tried.” 

Now as an ejectment is æhe only mode of 
trying titles to land at this day, it is the 
means of ſettling the right as well as. the 
poſſeſſion ; and conſequently this reaſon fails 
in a large view; it fails too, becauſe; an 
ejectment not only in reality tries the title 
to land, as the writ of right and other real 
actions did, but without the formality and 
preciſion of real actions. The rule in this 
caſe is always to confeſs the regularity of the 
previous ſteps, and at the trial, to . inſiſt 
upon the title only;“ ſo that the analogy 
between an ejectment and real actions (ſub- 
1 ſiſting 


| 
| 


| 
| 
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fiſting as to the true effect, the trying of the 
title, and failing only in the nicetics of form 
peculiar to real actions,) is a ſtrong argu- 
ment why an ejectment, ſo beneficial a re- 
medy for a complete trial of the right in 
queſtion, { ſhould be final, as other actions 
are; the reaſon why it is not or cannot be 
Knal, I take to be this, —** That it is impoſ- 
ſible, from the ſtructure of the record in this 
action, to plead a former in bar of another 
action brought.“ 


1. The nominal plaintiff and defendant ex- 
iſt in moſt caſes only on the record, and con- 
ſequently may be changed in a new action; 


but the identity of both will be neceſſary. i in 


pleading « a former action in bar. 

2. The term demiſed may be laid diffe- 
rent. 

An ejectment however, though not final 
at law, is capable of being ſo in equity ;* 
as the Court of "Chancery will, on proper 
grounds, grant a perpetual injunction, and 
not permit the poſfeſſion to be diſturbed by 
a vain incefſant Urigation of te fame queſ- 
OM 12 


2B, 2a and a 2/Eq: Ca. Abr. and Leighs 
ton and Leighton, , 1 Will. 671. 2. Str. 404. 


Lat! D 4 48. Writ 


is 
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48. Writ de attornato faciendo vel reei- 


piendo. May be done of courſe;- 5! 


149. Writ de quatentinà habendä. —Ob- 
e though not expire. 


A 


o. Writ of contribution.—The ſame as 


| wile « de reparatione faciendi t. 


51., Writ de contra formam feoffamenti. — 


The whole matter would come out in ſome 


an action. 


. Writ de non n ponendis i in \ affix et ju- 
raths. — Thi writ is particularly conſidered in 
a diſſertation annexed, from whence it will 
appear in a great meaſure obſolete. A . 


Writ on the Statute of 2 3 Ed. III.— 
As far as this writ relates to menial ſervants, 
this writ might ſtill be made uſe of; but 


Je 


with reſpect to, labourers, the Statute Hf 


Eliz. 5. has varied the juriſdiction. | 


hh Writ of decies tantum.— This writ 
0 called from the fine ; each. juror was to 
pay for his miſbehaviour—** ſolvat quilibet 
| Juratorum, predict decies tantum, quantum 
ipſe recepit K. 00 but this would now be ſu- 


© See above, No. 32. and F. N. B. 305. Wass. 
* ſee Lord Macdeoficl#s | opinion, 1 Str. 404 I. 
Will. 3 t F. N. B. 415. f. 


x } 


0. , perſeded 
/ 
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perſeded by motion to ſet aſide the verdict, 
and for an attachment againſt the jurors- 

55. Writ on the Statute of articuli cleri. 
That he do not diſtrain in the glebe of 
parſons, nor in the king's highway. — The 
parſon may have an action of treſpaſs where 


= 


he was not diſtrained himſelf. 


56. Writ to ſeize the lands of. the wife, 
' which ſhe holdeth in dower, who, matrieth 
without licence. This notion of the licence 
is obſolete by the abolition of the feudal te- 
nures. 


87 Writ on the Statute of 1 Ed. In. 
c. 12 and 13. where the King's tenant alie- 
neth without licence. By the Statute {fo 


often mentioned 1 2 Car. II. ) all tenancies | Is 


— — 


55 Writ Goda. clerici | non cligantur i in 
"\offitio ballivi ſeu bedelli pro terris ſuis.— 
The reaſon of this writ extends to an ex- 
emption of the clergy from all temporal of- 
fices, and uſage has co-operated with reaſon 
to exempt them from all ſuch as are incom- . 
patible with their ſpiritual cures. 


59. Writ 
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g 0. Writ that parſons nor prebendaries 

ſhall be charged for their goods in their poſ- 
ſeſſions to fifteens, which are annexed to 
their prebendaries.— This writ, even at the 
time of its being in force, neyer was an 
great protection of eccleſiaſtical poſſeſſions 
from temporary contributions, which the exi- 
gencies of the government in former times 
ſo often demanded, and coloured over under 
the ſpecious names of aids and benevolences, 
&c. A new ſyſtem of taxation in general 
has' ſprung up long fince cither the date of 
this writ or the comment of Fitzherbert; 
and it has been held by a crowd of late au- 
thorities, that the clergy are liable, in reſpect 
to their eccleſiaſtical poſſeſſions, to all taxes 


impoſed by parliament. - 

60. Writ directed to make a 
that none caſt filth or dung into ditches or 
rivers. near cities or boroughs, made 12 R. 
II. 64::1-4-—TFhere are continually: acts of 
parliament paſſing for this purpoſe. e. 
"bf, Writ of affize of novel diſſeiſin.— Su- 
perſeded by ejectment.— The writ of aſſize 
was long eſteemed an expeditious and eaſy 
remedy, and indeed was ſo in compariſon of 


1. Ventr, 273. 2. Levins, 139. 3. Keeb. 476. 


the 
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the . qudd permittat, it eame in lieu of: 
the only inſtance in which an affize can now 
be had, is, for . an office; but ſo long gb 
as the eighth of James I. it was determined, 
that in the caſe of offices, there was an elec - 
tion either to have an aſſize or an action of 
run adhered to ever fince, 82S 

62. Writ of comman of paſture, turbary 
or piſcary.—Superſeded by action of treſpaſs, 
63. Writ of certificate on affize ſued, 
This drops as a conſequence of N', 61; 
in other caſes it is el by en 
for a new tryal. | 


64. Writ of aflize of nuſance Aden on 
the caſe for a private nuſance, we 

65. Writs of nuſance which are vicontiel, 
—-Theſe are now out of uſe, actions to the 
party injured being more common. In ſome 
caſes put by Fitzherbert, the legiſlature has 
taken it up, and proclamations are directed 


by virtue e e . 
tioned above“. 


66. Writ of redifſcifin. | e 8 
67. Writ of poſt-difſcifin,” Gs di 
8 Co. 50. a. 9. Co. 51. a. F. N. B. 448. d. 


* 51 No. "Fl 
I 68. Writ 


1 
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68. Writ of entry, in the nature of aſ- 
ze, which is called entrie in the quibus. x 
| Theſe three writs are ſuperſeded i in prac- 
tice by ejectments: in what manner eject- 
ments are capable of being applied to theſe 
and many other ſuch purpoſes will be con- 
fidered under the writ De ejectione firme . 
69. Writ of dum fuit infra ætatem. 
Matters of this kind are generally determi- 
ned by the Court of Chancery, which has a 
general A over infants and their 
affairs. 11 


70. Writ of cui in vita. 3 the Statute 
of 32 Hen. VIII. ſuch alienation is no bar 
to the wife's entry; and conſequently there 
is no occafion of this writ. 


71. Writ de ſine * capituli — * 
tions of ecclefiaſtical perſons and corporations 
are new-modelled by the diſabling Statutes 
of Hen. VIII. and Q. Elizabeth. | 


72. Writ of | aſſize of mort'danceſtor. 


73. Writ of nuper obiit.— Both theſe are 
ſuperſeded by ejectment. 


74. Writ of quire ejecit infri terminum. 
—The difference between this writ and the 


v See Infra, No. go. ih 
Writ 
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writ *de gectione firmæ is chiefly this, that 
the latter is more general than the former; 
as the preſent writ laid only againſt a 
feoffee that comes in by the covinous aliena- 
tion of the leflor himſelf : this diſtinction 
is loſt in the preſent form of ejectment, be- 
cauſe that remedy is now ſo extenfive as to 
abſorb all the old common law niceties, ari- 
ſing from the application of a particular 
mode of action to every particular circum- 
ſtance of the injury ſuſtained, as will be ſeen 
in the obſervation under that writ. 


"I 5. Writ ex gravi querela. —Eje@ment 


76. Writ of entrie ad terminum qui 
preteriit.—Eje&tment and double damages, 
by the late Statutes of George II. 


77. Writ of, dum fuit infra tans 
medy wha n in wy 
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79. Writ of cui ante divortium.—Obſo- 
lete by the diſabling Statute of 32 Hen. VIII. 
go. Writ of cauſa matrimonii prelocuti. 
Action on the caſe, or bill in equity, ac- 
cording to the circumſtances of the Us; 
though the caſe is very rare at preſent. 


81. 


i 
46  On's8tRvAtIonNs of 
I! 81. w ebene n cas pe 
| 82. b — — in conſimili caſu. 


$2. EE SALT — communem legem. 


| Theſe three writs (as far as ſimilar caſes 
| can happen) are ſuperſeded by ejectment. 
| 84. Writ of ceſſavit.— Either diſtreſs or 
| ejectment by 11 George II. 

| 85. Writ of contri formam collationis.— 


This is obſolete, and falls under what has 
been ſaid of the writ De fine aſſenſu capituli. 


36. Writ of formedon in the deſcender. 


87. — — Another, called 
the Infimul tenuit.” 

88. —— —— in the remainder. 

89. — ———1 the reverter. 


All theſe writs of formedon are now in a 
great meaſure ſuperſeded by ejectment, where 
it is a legal eſtate; and by ſuit in chancery, 
where the eſtate tail is left in truſt. | 

-go. Writ de ejectione firma. — This is 
the writ that has made ſuch havock among 
the old writs at Common Law ; and in or- 
der to bring fo many objects within the com- 
paſs of this writ, the right of a term is 


257 made the means of trying the right of 
freehold 
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freehold of thoſe from whom the term is de- 
miſed *. This was a large ſtretch, and made 
an end of ſeveral old writs at one blow. But 
the notion of a term is often merely nominal 
with reſpect to one of the parties, viz. the 
plaintiff in ejectment, by feigning a leaſe 
from the real claimant, on which he de- 
elares; and is commonly a mere fiction with 
reſpect to the other, when not the tenant in 
poſſeſſion, or his landlord, is the defendant, 
but a creature of the court called a Caſual 
Ejector. 

There is another method however that 
inſenſibly gains ground on this of eject- 
ment, as much as this of ejectment has done 
on the old common law proceedings; for in 
moſt ſettlements of eſtates at this day, it 
it is uſual to convey long terms in truſt, 
and make the ſevetal limitations of the 
eſtates the uſes of the truſt. The conſe- 
quence of this is, that truſtees being known 
only in the Court of Chancery, all ſuch 
ſuits, to which they muſt neceſſarily be par- 
ties, become ſuits in equity. Let this princi- 
ple be carried a little further, and little will 
be left to courts of Common Law, but petty 
contracts and trifling aſſaults. 


Prom the time of Lord Rolls. 
e 91. Writ 
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91. Writ of Aill or Beſaiel. Ejectment. 


92. Writ of Coſinage. Ejectment. 

93. Writ of ad qudd damnum. ---This 
writ is enlarged in — are ad 
tute?*. 

94. Writ of * quit of toll. — 
parties claiming ſuch exemptions would now 
either bring or defend an action, although 
many of the. exemptions mentioned in . 
comment ceaſe to exiſt. * 

95. Writ de libertatibus allovanidis Ar. 
ſpecial action on the cafe for diſturbance of 
franchiſe,---In ſome caſes, Tre 0 
pleas i is made by certificate. 


96. Writ de corrodio habendo. ---No ſuch 


7: 


corrodies have exiſted ſince the diſſolution. 


97. Writ de annua penſione. — bis writ 
falls with the former, being to command the 
payment iſſuing out ang as were 
to give the corrodie. 1 

98. Writ de idiota inquirendo ne 1 
writ is in nature of a commiſſion, and gave 
birth to the 475.0008 commiſſions of lunacy. 8 


99. Writ de apoſtata capiendo,—There 5 


bers 
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being no ſuch thing as a «religions man” at 
this day, (I-ſpeak as a lawyer,) the writ has 
been of no uſe ſince the diſſolution. . 


100. Writ de leproſo amovendo. his 
very extraordinary writ is 2 heb comment- 
ed on in a diſſertation * annexec. 


101. Writ upon the Statute made for the 
King's ſteward and marſhall, that they do 
not hold plea of treſpaſs, &c. not within the 
King's houſe.--In caſe this court exceeds 
its juriſdiction, as preſeribed by this (13 Ri. 
II. c. 3.) and other Statutes, either a prohi- 
bition may be had; or the defendant, if im- 
priſoned to anſwer any matter not cogni- 


zable there, may bring an action of falſe 
impriſonment *. 


102. Writ of forcible entry on the Statute 
of 8 Hen. VI. -Ejectment. 


103. Writ of mainprize.---The juriſdic- 
tion in ſuch caſes heing now transferred by 
acts of parliament in a very general manner 
to juſtices of the peace, they muſt be com- 
mitted by warrant from them; and if perſons .. 
are ommitted where they ought to be bail- 


PF 


q pe Diſſert. II | 
See the caſe of the Marſhalſea, 10 Co. 68, a. | 


7 


in tail and tenant for life. 
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ed, the juſtice will be liable to an informa* 
tion in the King's Bench, and the party ag- 


grieved may be brought up there by bahess 
corpus, and be bailed. 


104. Writ of diem clauſit extremam, --> 
Obſolete by 12 Car. II. py 


1og. Writ of Quæ plura.---Qbſolete for 
the ſame reaſon. 


106. Writ of melius inquirendo.--- This 
writ, as tacked to the foregoing by Fitz- 
herbert, falls with them; but is ſtil uſed 


.on defective inquiſitions. 


107. Writ of livery.---Obſolete by 12 


Car. II. 


108. Commiſſion pro ætate probandã.—- 
Diſuſed in the ſenſe of Fitzherbert. 


109. Writ of livery poſt mortem patris 
et matris. 


110. — — after the death of tenant 
by courteſy. 


111. — — * the denth of tenant 
in dower. 


112, —— — after the death of tenant 


. 2 


113. 
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113.— — for the heir in tail. 


114. — — for lands by petit ſer- 
jeanty. 


115.— — for the aunt and niece 
to make partition. 


116, —— —— to make void a liyery 
made before. 


117, —— — of livery and partition 
which ſhall iſſue out of the chancery unto 


the eſcheator upon partition there made. 


118. — - after the deat of tenant 
by courteſy. 


The Statute of 12 Car. II. has uno Abba 
diſperſed all theſe writs of livery. 


119. Partition and livery for lands in ſo- 
cage.—Obfolete for the above reaſon. 


20. Writ de dote affignandi.—The writ 
obſolete, and the licence to marry unneceſ- 


ſary. 

121. Writ de idemptitate nominis. —This 
writ has long been diſuſed, nor does there 
ſeem to have been occaſion for it, fince the 
Statute of additions, 1 Hen. V. c. 5. For 

Ez” the 
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the end of that a& was,* that in originals 
where outlawry laid, the defendant ' ſhould 
be deſcribed by certain additions, that one 
man might not be troubled for another ; 
and therefore the Statute by a general provi- 
ſion has made the writ unneceſſary, by taking 
away the cauſe for which it ifſued. 


122. Writ de homagio reſpectuando. Ob- 
ſolete by 12 Car. II. 


123. Writ de hæretico comburendo. — 
Taken away by act of parliament, * though 
long before diſuſed. 


124. Writ upon the Statute of Marle- 
bridge, for a fine for non-fair pleading.— 
Obſolete, as the grievance is, it was provi- 
ded to redreſs. | 


125. Grants made by the King.—The 
firſt of thoſe in Fitzherbert is effected by 
parliamentary aſſeſſment. 


Thus it is evident, by far the greateſt 
part of the writs contained in Fitzherbert's 


* 2, Inſt. 670. t Hence 2. Hale, 177. 
Stat. 29 Car. II. c. 9. 


og” Natura 
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Naturi Brevium are now become obſolete ; 
and I hope I have not altogether been miſ- 
taken in the reaſons given for their obſo- 
leteneſs, and in pointing out the remedies 
by which they have been ſucceeded, 


April 1760. 


I ; 3 The 
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The Writ “ De non ponendis 
in Aſſiſis et Juratis.“ 


EX vic' &c. cum inter cæteros arti- 
culos quos -Dominus Edvardus quoad 

Rex Angl' &c. ad emendandos Status 
Populi regni ſui ordinavit, conceſſum fit, 
quod nullus vic' vel Ballivus ponat in inqui- 
ſitionibus nec Juratis plures homines nec 
alios nec alio modo quam ordinatum eſt per. 
Statutum, et quod ponant in inquiſitionibus 
et Juratis hujuſmodi homines magis propin- 
quos magis ſufficientes et minus ſuſpectos, 
et' qui ſecus fecerit, reddat querenti damna 
ſua in duplum, et fit in gravi miſericordia 
noſtra ; tibi præcepimus quod in Juratà 24 
Militum quam H. T. de K. arrainavit co- 
ram, &c. per breve noſtram verſus W. F. 
ad convincendos Juratores Aſſiſæ novæ diſ- 
ſeſinæ, quæ inter ipſum W. et præfat' H. T. 
et alios in brevi noſtro originali contentos, 
ſummonita fuit et capta apud E. per breve 
noſtrum coram nobis de Tenementis in C. 
homines 


f 55 1 
homines vicineti Illius magis propinquos, 
magis ſufficientes, et minus ſuſpectos, per 
quos Rei Veritas melius Sciri poterit et 
inquiri, poni facias juxta formam articu- 
lorum predictorum et hoc nullatenus omit- 
uy | 


F. N. B. 401. 
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DISSERTATION 

Wis £0: „ 

The Writ De non ponendis in 
Aſſiſis et Juratis.“ 


HE following obſervations being ſug- 

geſted by the foregoing writ, it was 
nat in the leaſt neceſſary to enter into ſeve- 
ral particulars, which would very properly 
be taken notice of in treating more largely 
on this ſubject. Thus there is no deſign of 
attempting to ſettle the antiquity of a mode 
of trial, that has ſo long been a pillar of this 
conſtitution; or of refuting the notion of 
thoſe, who date the riſe of it in England 
from the conqueſt ; which is a period by no 
means allowed of by our greateſt legal anti- 
quarians : much leſs would it be proper on 
the preſent occaſion, to enquire concerning 
matters of greater difficulty; as what gave 
riſe to the conſtitution itſelf, and the parti- 
cular number, as well as many other ſtriking; 
particularities which accompany this manner 
of proceeding, 4% 41 
8 hb Thou oh 
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Though the method of enquiring into the 
truth of facts by a Jury, is juſtly deemed the 
ſubjects birth-right, and is the nobleſt form 
of juſtice that human policy ever invented; 
yet was it never ſuppoſed to be altogether 
incorruptible... Our anceſtors plainly did not 
ſuppoſe it, by providing the method of pu- 
niſhing juries by attaint; and in all ages 
they have endeavoured to check ſuch cor- 
ruption in the bud, by guarding againſt 
abuſes in the firſt outſet, and often correct 
ing the model of the inſtitution itſelf. And 
indeed, bodies of men, being compoſed of 
men, muſt ever be liable to be influenced in 
a collective as they are in an individual ca- 
pacity; and a borough, we obſerye, is as. 
often corrupted as a jury. But in all caſes, 
numbers are a- natural ſecurity, both. in 
forming a right judgment, and delivering 
it with impartiality, 

The office of a juror ſeems always to have 
been conſidered by the law, in two lights; 
as a truſt, and as a burthen. And in this 
view the Statute of 28 Edward I. and' this 
Writ founded on that Statute, conſiders two 
points, with reſpect to thoſe who are to 
ſerve this office. Exemptions from ſerv- 
ing it, and qualifications for ſerving it.“ 

8 The 
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The firſt, the writ deſcribes by refetence to 
the Statute, © Quod nullus vicecomes vel 
Ballivus ponat in inquifitionibus nec juratis 
plures homines nec alios, nec alio modo 
quam ordinatum eſt per Statutum”, The 
ſecond point, it deſcribes in the moſt figni- 
ficatt and general terms, et quod ponant 
in inquifitiontbas vel juratis homines magis 
propinquos, magis ſufficientes et minus fuf- 
pectos. This clauſe comprehends all the 
| ſeveral qualifications that have been parti- 
cthrized by Statutes, as well as thoſe ex- 
ceptions that are pointed out by reaſon, and 

have been adopted by the common law. 
And as thefe diſabilities and exceptions 
Have been much increaſed in courſe of time 
by acts of parliament ſince this writ, it 
may not be amiſs to attempt a conciſe 
hiſtory of their regulation and eftabliſhment 
in different periods of time; becauſe the 
ſubject is of ſome importanee, and of daily 
I would only obſerve before-hand, with 
regard to the manner and order of this writ, 
r. That though the writ makes the one a 
negative, and the other a poſitive point, it 
is indifferent, on this occafion, whether the 
two points are taken as they are laid down, 
2 or 
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or are both conſidered as negative: For qua- 
lifications and incapacities are relative terms, 
and either of them will imply the contrary 
of the other. 2. I ſhall invert the order of 
the writ, by conſidering, firſt, what qualifi- 
cations are required for ſerving this office, 
or who are made incapable; and then it 
will be more natural to conſider, who (tho 
qualified) are exempted from ferving it. 
For as to the latter, though by reaſon of an 
exemption, perſons are not obliged to ferve, 
yet they are not to be ranked among the 
former as incapable of ferving: they may 
ſerve if they will, agreeable to the maxims 
of law) Beneficium nemini obtruditur 
and *gquiſque * renunciare juri ip ſe 
introducto”. 

And firſt, with wa to the quakibens 
tions. Now from the general nature of the 
office, as demanding the united powers of 
the will and underſtanding, ſome exceptions 
in both reſpects are pointed out by reaſon as 
well as the laws of this country: ſuch. in 
general are Idiocy, Lunacy, Infancy, depra- 
vity of mind on conviction of crimes; biaſg. 
from affinity to the parties, or from prepoſ- 


ſeſſions, by declaring their minds before - 
hand, or from any pecuniary inffuence.— 
: Theſe 
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Theſe by themſelves are large conſidera- 
tions, and I ſhall inſiſt no more on them on 
this occaſion, becauſe they have varied little 
in their nature : it is more agreeable to the 
purpoſe of this diſſertation to confider thoſe 
qualifications that have been ſucceſſively al- 
tered by parliament. 

And ſuch is, 1. The incompetence of a 
juror, with reſpect to the knowledge of the 
fact, by living at a great diſtance from its 
origin: thus the old Statutes, in general 
terms require jurors to be * next neigh- 
bours,” as in the above writ. This qualifi- 
cation was explained and enlarged by the 
Statute of 35 Hen. VIII. cap. 5. ſect. 24. 
which required ſix hundredors of the place 
where the Venue lies; thati is, ſix out of twelve 
returned to try iſſues, to come from the ſame 
hundred or diviſion in which the place laid, 
where the cauſe of action aroſe. It is eaſy 
to ſee this clauſe muſt be introductive of in- 
conveniencies too great to be ſubmitted to, 
though it was intended to prevent greater. 
For the law thus ſettled, though more libe- 
ral in its nature than what it came in the 
room of, might become more preſſing than 
a law more ſevere in itſelf, yet little adhered 
to in practice. And though by the former 

Statutes, 
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Statutes, next neighbours” were required 
to be upon the jury, yet there is great rea- 
ſon to think ſo vague an expreſſion did not 
confine the panel within a very ſmall circle of 
neighbourhood to the place where the fact 
aroſe, But whether we conſider this Statute 
of Hen. VIII. as aſcertaining or relaxing 
the former laws, is not very material; for 
in a few reigns after, it gave way itſelf to a 
more beneficial conſtitution, ſince by 27 
Eliz. c. 6. F. 5. it is enacted, that hence- 
forth, upon trial of any iſſue joined in a per- 
ſonal action, no further challenge for the 
hundred ſhall be admitted, if «** two ſuffi- 
cient hundredors” do appear _ the * ü 
of any ſuch iſſue. 

But at length the very continuance of 
hundredors was found greater means of de- 
laying juſtice, than the notion, on which the 
proviſion itſelf was built, could be of pro- 
moting it; and therefore the Statute of 
4 and 5 Ann. c. 16. F. 67. makes an end 
of hundredors, and enacts, that all Venires 
ſhould be awarded from the body of the 
county, except in certain criminal caſes. 
And indeed, in common civil queſtions vi- 


7 


» See 2 Lord Hale, 264. | 
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cinity of the jurors ſeem to be no neceſſary 
qualification towards a right judgment of 
the fact before them; eſpecially ſince, in 
queſtions depending on the knowledge of 
places, a view may at any time be ob- 
tained 7, and thoſe who were upon the view, 
muſt be on the jury at the trial of the cauſe. 
However, this it muſt be owned was the 
common law notion, and was grounded on 
a ſuppoſition, that the jurors, by reaſon of 
their proximity, might bring ſome evidence 
in their own. breaſt towards clearing the 
point in queſtion, And though the notion 
of a view ſeems a fair equivalent to the 
ſubject in the room of the provifion of 
vicinage in the jurors, yet .courts have been 
rather ſtrict in their conſtruction of the Sta- 
tute ; at leaſt, in tenderneſs to a ſtrong cur- 
rent of oppoſite practice, have allowed 
in crown proſecutions, the < venire facias” 
to be awarded de vicineto, even ſince the 
Statute laſt mentioned. 

2. The Statutes however, though they 
have diſpenſed. with this qualification, have 
all along inviolably inſiſted on another, which 
in general terms was called by old Statutes 


v St. 4 and 5 Ann. c. 16. ſe, 68. Buſhel's caſe. 
Vaughan. * x Peer Will. 223. | 
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** the ſufficiency af a juror. This qualifis 
cation is more ſpecific than the other, reſpect» 
ing the abilities of each particular perſon; 
and has been varied more by parliament 
than that. By the ſufficiency of jurors, Þ 
meant, that they ſhall be in ſuch cireumſtan · 
ces as to be ſuppoſed above the ordinary in- 
fluence of pecuniary temptations; provided 
nevertheleſs, that they are not wanting in 
other legal qualifications. I ſhall beg leave 
to be particular in deducing this qualification 
from the early Statutes to the preſent time. 
The 13 Ed. I. e. 38. requires the jurors 
diſpend yearly 208. 
The a1 Ed. I. requires jurors that paß 
upon trials within their proper countries, 
bailiwicks, &c. to have 408. yearly ; out of 
their county, 1008. yearly, © 
The 2 Hen. V. in juries of life and 
death, and in real and perſonal actions, 
where the damages amount to 40 marks, 
the jurors muſt have lands or tenements of 
the clear yearly value of 40 8. This Statute 
expreſſes the reaſons of qualifications; 1. 
That thoſe who had leſs, had nothing to 
live upon but ſuch inqueſts, and conſequent» 
ly were very ſuſpicious ; 2. Nothing to loſe, 
becauſe of their falſe Oaths; that is (as I 


take 


e /. c. attainted. 


3. 
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take it) nothing 2 to forfeit in Hs of being 


The 35 Hen. VIII. 0, 6.8. 3. "Oo no 
change i in the qualification of 40s. freehold, 
but directs the qualification to be inſerted. in 
the venire facias; which I think was not 
done before ; though in all ſubſequent acts 
that have varied the qualifications the ſame- 
direction is inſerted. 

The 2 Eliz. c. 6. enacts, that they mall 
have the clear yearly value of four pounds, 
at the leaſt, in freehold lands. The 16 and 
17 Car. II. c. 3. raiſes the qualification to 
20 pounds a year of freehold eſtate. But 
this in time, notwithſtanding the greater ac 
ceſſion of wealth to the kingdom by the in- 
creaſe of trade and improvement in arts at 
that time, was found to be too high, and 
therefore was afterwards reduced: though 
the latter end of that reign, as well as the 
ſubſequent reign, ſhewed it was not high 
enough to ſecure an impartiality, and free- 
dom of judgment againſt corrupt influence: 
and indeed, in no part of our hiſtory were 
juries packed and practiſed upon ſo en as 
during that period. ? 

The 4 and 5. Will. and Mary, C. 24. 8. 
1 2 brought * E down to 10 


pounds 
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pounds yearly value; which Tthink has been 
the ſettled ſtandard ever ſince. ** 
Before this head is difinifſed, I will men- 
tion ſome obſervations that occur in confider- 
ing it. Ni 207 97 700) (i 
oh That tough this pecuniary qualifica- 
tion in all the Statutes, makes what is called 
« the fufficiency of jurors”, and is the proper 
meaning of that expreſſion; yet none of 
them leave us to imagine, that a ſufficlency 
of jurors in this qualification, makes them 
above exception in other reſpects: ſo far 
from it, that moſt Statutes, when they ſettle 
this qualification, reſerve the other challen- 
ges to which jurors for many other cauſes 
are Hales 101921 | 
2. That though in each caſe the qualifi- 
cation, with reſpec to jurors, is aſcertained ; 
yet there are two caſes where higher and 
lower qualifications have taken place : the | 
firſt in caſe” of ſpecial juries, the latter in 
caſe of tales. In the caſe of tales, perſons, 
by the 4 andy Will. and Mary, C. 24. 8 
18. may be returned on à tales if they have 
five pounds a year: though thĩs clauſe ſeems 
virtually repealed by a contrary proviſion in 
the 7 and 8'WIIL HI. c. zz. & 3- which 
directs the tales to be of jurymen returned f 
dan F in 


in othet panels; and conſequently to have 
the ſame qualiſieations as other jurors have, 
The firſt kind of ſpecial juries ſeem to have 


been by the 21 Ed. I. Stat. 1. which, for 
thoſe who are to paſs upon aſſizes out of the 
have lands to the yearly value of 100 fhil- 
lings, that is, more than double the qualifi- 
cation of a common juror at that time. The 
tryals mentioned in this Statute ſeem to be 
what we now call trials at bar, and the 
jurors in the nature of a ſpecial jury. 1. The 
name indeed, in both caſes, is of late date, 
but the thing in effect is the ſame. 2. Even 
later Statutes have drawn their rules con- 
cerning ſpecial juries from trials at bar: thus 
3 Geo. II. c. 25. directs chat the ſpecial ju- 
ries. ſhall be ſtruck as ſpecial. juries are 
uſually ſtrack in ſuch courts upon trials at 
bar; ſo that trials at bar were the origin of 
ſpecial juries in other trials. At common 
law the iſſue was always tried in the court 
where the ſuit was depending; ſo that what 
are now called . trials at bar, were origi- 
nally the only trials. This being attended 
with inconvenience and expence, the Stat. 


See Stat. of Weſtm. 2. ©, 3 nn 
Weſt. 
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Weft. 2. c. 30. ordained, that all pleas in 
either Bench, which require only an eaſy 
examination, ſhall be determined in the 
country' before the Judges of aſſize: hence 
the origin of Niſi-prius trials; though the 
name itſelf aroſe from the regulation of 42 
Ed. III. o. 11. requiring the proceſs of 
* yenire'; of which the words ** niſfi-prius” 
are a material inſertion. It may be faid, 
perhaps;” that trials at bar differ materially 
from others, being always © in full term; 
but then it muſt be conſidered, that it was 
not till ages after, that the difference could 
ariſe ; trials after term, or, as we call them, 
« ſittings,” ſeeming to have been appointed 
by 18 Eliz. c. 12. Enlarged by 12 JO I. 
c. 31. and 24 Geo. II. c. 18. 

The Stat. of Weſt. 2. c. 30. re 
to either Bench, iſſues joined in the Exche- 
quer, and tried in the country, are tried by 
particular commiſſion. The qualification of 
ſpecial juries by the 24 Geo. II. c. 18. is 
20 pounds clear yearly value, | 
From the different qualifications of the 
common and ſpecial jurors, a queſtion may 
atiſe, whether thoſe who are qualified for 
ſpecial juries, may not at any time be re- 
turned to ſerye upon common juries ? The 


F 2 ſeveral 
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ſeveral Statutes enacting that jurors ' ſhall 
have 20 ſhillings, 40 ſhillings, 4 pounds or 
10 pounds a year, mean they muſt have 
s that at leaſt,” but do not ſay they muſt 
not have more: What then is to hinder a 
Sheriff from returning thoſe who have more, 
or ten times more? Nor, on the other hand, 
do the Statutes that appoint ſpecial juries, 
and enact that thoſe who ſerve upon them 
ſhall have 20 pounds a year, ſay, that per- 
ſons that have 20 pounds a year ſhall not 
ſerve but upon ſpecial juries. In fact, per- 
ſons ſerving upon common juries are often 
worth as much more than the bare qualifi- 
cation of common jurors, as gentlemen that 
ſerve upon ſpecial juries are worth above 20 
pounds a year. And yet, ſhould it happen 
that gentlemen of fortune ſnould be returned 
on common juries, however they might think 
it an hardſhip, and perhaps be diſcharged on 
application to a judge, yet it does not appear 

to be ſuch an hardſhip as the law would take 
notice of, by inflicting pains on the * 
that returned them. 
Qs Another obſervation acid 8 hs 
great variation in the-pecuniary qualifications. 
The qualifications of this kind we ſee have 
N — lo pounds; and there- 
f 2 5 by 
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by it may be thought a greater difficulty has 
been gradually laid on thoſe who ſerve this 
office by augmenting the qualification, and 
ſo leſſening (as it is urged) the number of 
thoſe who are qualified to ſerve.— But this 
concluſion would be wrong on many ac- 
counts; it is certainly wrong even upon the 
very reaſon on which it is founded, * that 
the ſum now demanded as a qualification is 
much more now than it was formerly.“ For 
though it will be allowed that 10 pounds in 
any one age are more than 20 ſhillings or 
one pound in the ſame age; yet if we come 
to compare former ages with the preſent, 
we ſhall find perhaps that 10 pounds at one 
time do not differ ſo much in value from one 
pound at another; or, what is more ſurpri- 
fing, that one pound formerly was in ſome 
reſpects worth double what 10 are now; 
though they go by the ſame name now as 
they did formerly; and thoſe that -borrow 
their ideas altogether from names, think they 
find the difference ſo great. Let us, as a 
point of curioſity only, examine _ 'truth'i in 
the prefent-caſe. 

In the firſt place, . it W be ches 
* that in Edward the Firſt s time (when 
. 3 was at 20 ſhillings) the va- 
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lue of a ſhilling was much greater than it is 
now: Silver was of the ſame fineneſs in his 
time as it is now, though it altered much in 
the intermediate times; but a pound troy of 
ſilver, though of the ſame fineneſs, was cut 
into fewer ſhillings in Edward the Firſt't 
time than it is now; and conſequently the 
ſhillings then were of a much greater value 
than they are now: whoever computes that 
value (from Mr. Lownde's report, contain- 
ing the records of the mint) will find the 
proportion to be nearly as 266 to 86; that 
is, 20 ſhillings in 13 Ed. I. were worth 
three times as much of the preſent money. 
The differenee then between our money 
and that in Edward the Firſt's time, is evi- 
dent and eertain: but the value of money is 
never to be had properly without comparing 
money with other things. Money can nei- 
ther be meat, drink, nor cloathing : it is 
not therefore properly ſpeaking among the 
neceſſuries of life, but is uſeful as a meaſure 
of exchange for neceſſaries. Corn and other 
things neceſſary for the ſubſiſtence of life / 
muſt be had; and if corn, or any other ne- 
oeſſary proviſion, at one time is fo cheap 
that the ſame quantity of it will exchange 
for only one ſixth part of the money that it 
2 4 3 will 


oo OS 
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will at another the me piece of money, 
though its intrinſick value is not altered, 
may in the latter caſe: be faid to be only one 
fixth part of the value of the former, with 
reſpect to procuring the neceſſaries of life; 
poſed it will procure fix times as much, as 
it Will in this. If every: thing a perſon. had 
oe in to buy was ta rife in the ſame pro- 
portion, it is evident that the relative value 
ef money (which is nothing more than the 
inſtnument and nominal meafureof exchange) 
would. fall exactly in the ſame propor- itt 
tion, though neither its intrinſic value nor if 
its denomination had been altered for ages. 
There is no poſſibility indeed of comparing 
the general value of money in different ages 
en theſe principles; becauſe hiſtory fails in 
delivering the materials; and if they could 
be had, they are ſo many in their nature, aas 
ta make the calculation very complicated. 
It. will be ſufficient, as an application o 
theſe, principles, to take the matter upon 
ons article; the more uſeful that article is. 
and the greater diſparity there is between 
the prices of the ſame quantity in diff erenz 
times, the ſafer will be the coneluſion, as 
to © fg ee values of money and 

N = the 
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the nearer will the computation apply to the 
point in hand. In the 13 Ed. I. we are 
told, a quarter of wheat fold for four ſhil- 
lings: the common price of a quarter of 
wheat at the London markets is no between 
28 and zo ſhillings; let us ſuppoſe it only 
at 28 ſhillings; four ſhillings therefore in 13 
Edward the Firſt's' time, would purchaſe 
as much as 28 ſhillings would now; and 
conſequently, with reſpect to that ſingle ar- 
ticle, are worth as much as 28 ſhillings are 
now: or (which is the ſame thing) 20 ſnil- 
Uings, or one pound, laid out in that com- 
modity, was worth as much in 13 Ed. I. as 
ſeven pounds are now. And as it has been 
before ſhewed, that one pound in 13 Ed. I. 
as at preſent, it follows, that one pound laid 
but in that commodity would on both ac- 
eounts (the different intrinſic value of the 
money, and the different price of the com- 
modity) be worth as much as 21 pounds are 
now. And therefore a perſon that had 20 
ſhillings or one pound yearly value in Ed- 
ward the Pirſt's time, may be ſo far ſaid to 
b n worth 21 en! of the preſent 


18 45 | 
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money: which conſideration (if this compu+ 
tation had not been founded on a ſingle arr 
ticle) would make the qualification of jurors 
in Edward the Firſt's time much higher 
than it has ever been ſince. But I ought to 
apologize for the length of this digreſſion. 
4 It is obſervable that all the old Statutes 
required the qualification to be in profits 
iſſuing out of freehold lands: copyholds at 
length were conſolidated with them, being 
not an arbitrary tenure, as at their firſt inſti- 
tution, but by degrees of ſcarce leſs perma- 
nence and conſideration than freeholds. The 
reaſons why the law required freehold in- 
tereſts (in excluſion of terms) as qualifica- 
tions, ſeem to have been, 1. That at the 
time of the old Statutes, and long after, 
leaſeholds were a very ſhort and uncertain 
intereſt, and of no figure in the eye of the 
law; whereas frecholders, as having a cer- 
tain intereſt, at leaſt during their lives, were 
moſt above the ſuſpicions that the law is apt 
to have on. thoſe who are under temptations. 
2. That thoſe who had ſettled, land-property 
were the beſt judges of queſtions, concerning 
lands (as moſt of them were formerly) and 
ſuch as would in ſome ſhape or other neceſ- 


farily affect the frechold ; they would there- 


fore 
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juſtice, in what would moſt likely be their 
own caſe, ſome time or other. Both theſe 
tions were altered, when long terms 
years were introduced ; and therefore the 
law has done in the preſent caſe, as it has in 
many others; it has enlarged its notion of 
them, and communicated privileges that 
were formerly unknown to terms, The 
4 Geo. 2. c. 7. & 3. enacts, that all leaſe, 
holders upon leaſes where the improved 
rents or value ſhall amount to 5o pounds or 
upwards. per annum, over and above all 
ground - rents or other reſervation payable by 
virtue of the ſaid leaſes, ſhall be liable and 
obliged to ſerve upon juries, when they 
ſhall / be legally ſummoned for that purpoſe.” . 
Theſe ſeem to be the principal qualifica - 
tions relative to the capacity and integrity of 
jurors, conſidering the office as a truſt; and; 
certainly there is no higher truſt, than the 
lives and property of their re. 
committed to their deciſion. 

It will appear too, that in various e 
des, the law has conſidered this office as a 
burthen; and for that reaſon has diſcharged 
ſome perſons from ſerving it, who muſt 


otherwiſe have been liable to ſerve it, as not 
un! 2 being 
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being under thoſe ineapacities, which the 
law has adjudged a defect of qualification. 

Exemptions of this kind are either ſuch 
as obtained at common law, or ſuch as are 
authoriſed by Statutes: and both ſorts may 
be conſidered either as conſtant or temporary. 

The common law exemptions enumerated 
by Fitzherbert, are only three: 1. Barons 
of the realm. 2. Clerks in the king's ſer- 
vice. 3. Tenants in ancient demeſne. But 
becauſe the exemptions in the two firſt caſes 
are more general than he repreſents them, 
it will be neceſſary to yp an n 
about them. | 

1. As to the Peers; the writ of diſcharge 
runs, that they have not been accuſtomed 
to be put in aſſizes and inqueſts, Niſi 
eorum facramentum aded fit neceſſurium 
quòd fine illis veritas inquiri non poteſt.“ 
This perhaps might have been the caſe, 
when the aſſize or inqueſt could not have 
been taken for want of a ſufficient number 
of recognitors or jurors legally qualified; un- 
leſs Peers were taken in among the reſt. 
But whatever the reaſon is, the qualifica- 
tions we have _ obſerved ve W ſo 
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much enlarged of late, that the exception, 
whether, founded on this or any other rea- 
ſon, muſt. vaniſh, and the exemption of Peers 
from ſerving, on juries become general. The 
only inſtance where the Peers are in nature 
of a jury, is in the caſe of the trial of a Peer 
for crimes: and in this caſe, the Peers, in a 
body, act in nature of a jury, as to finding 
the priſoner guilty or not guilty upon the 
evidence. But they ſeem. to differ remark- 
ably from a jury in theſe particulars. . -..., 
1. That they are never ** ſworn,” but de- 
clare their opinion, as to the guilt of the 
priſoner only, upon their honour.” When 
they were formerly put upon aſſizes and in- 
queſts, on the particular occaſions alluded to 
in the writ, it ſeems they were, ſworn, 
the tenor of the writ being “ niſi ſacramen : 
tum eorum ſit neceſſarium: in civil tranſ- 
actions, where their teſtimony is wanted, 
they are generally ſworn, as in affidavits, 


interrogator ies and depoſitions in chanc ery, . 


and in giving evidence upon a trial at law. 
2. That they are judges of the regularity | 
of their own proceeding, and of law, as it 
ſeems; which other juries in their nature 
are not, though the law may by accident be 


left to them: But it is uſual, in the caſe of 


"of Peers, 
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Pets, for the Lord High Steward to tell them 


What the law is, when it is clear: and if 
doubts” ariſe, queſtions are referred to tlie 
Judges, who attend their houſe to aſſiſt them 
in matters of law. 3. That each Peer gives 
his opinion ſeverally (in the abſence of the 
priſoner) and the priſoner is diſcharged or 
found guilty by the determination of the 
majority: whereas the common jury muſt 


all agree in their verdict; and in criminal 


caſes muſt give their were in ber of 
ered poor wah WAG TAR 1* 
2. With regard to the ye the only 


pte. according to Fitzherbert, is when 


«they art in the king's ſervice;” but it Has 
deen the general uſage, of a long time, to 
exempt them; and we may obſerve, by con 
ſidering their ſtation in life, that they ard 
not only within the reaſon of the exemptions 
of moſt other perſons, but within the'reafoh 
of the laws' that exempt them from other 
offices. And the © jure patronatus, which 


however is a matter of eccleſiaſtical juriſdies 


tion, ſeems the only inſtance hor their now 
— upon a jury. enn 
There may perhaps be other common 


„ge Obſervations, Ne. 56. 


law 
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Jaw. eremptions not mentioned by Fitzher- 
bert; for in every caſe we muſt remember, 
in ſpeaking of common law authority, that 
we mean by it immemorial uſage uncontra- 
dicted by parliament. - And in the particu- 
lar caſe of exemptions from juries, the writ 
of diſcharge runs, non poni conſueverunt. 
In this light it is plain women are exempted 
from ſerving on juries: This perhaps may 
originally have aroſe from an incapacity 


founded on reaſons of the feudal law, “ that 


they were incapable of ſucceeding to lands; 
*out of which the qualification of à juror 
was to ariſe, as we have already ſeen. The 
uſage in general has continued, and there 


ate many reaſons. why it ſhould ; though 


perhaps the reaſon why it was introduced, 
has long ceaſed to exiſt, There is only one 
exception from the univerſality of the 1 
tice, that of the jury of matrons 
The exemptions by acts eee 
many, and have been altered and augmented 
as follow: By the Statute of Weſt: 1. c. 38. 
(13 Ed. I.) old men above threeſcore and 
ten years, being continually ſick, or being 
diſeaſed at the time of ſummons. The law 


© See Diſentation/2, .. / >-2 Hale. H. P. C. 368. 
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_ confiders too ſuch attendance as an hardſhip 
on particular employments in life; and for 
that reaſon exempts apothecaries fromm ſerv- 
ing on juries, as well as from ſerving certain 
parti ſh- offices, that they may ſolely attend 
the duties of their profeſſion. ”* Some ute 
apt to look upon Quakers as under an 
tion by the 7 and 8 of Will. III. c. 34. 
/ whereas by that act, as well as in the nature 
of the thing, they are to be conſidered ns 
under an incapacity, us they are in every 
cafe where an oath is neceſſary: ſo that, if 
you will, the legiſlature indulges their ſcru- 
an oath, in civil caſes where their evidence 
may be necoſſary; but it grafts an incapa - 
city on that indulgence, by excluding them 
from places of truſt, where an oath his never 
been diſpenſed with. The firſt it has dont 
by Jews and Mahometans; and I believe it 
will ſcarce ever compliment Quakers with 
' the latter, any more than it does them. 
Beſides theſe general exemptions, there 
are others that are partial and temporary: 
of which ſort at common law were clerks 
while in the King's ſervice, and perſons fick 


See preamb. of Stat. 6 and. 7 W. and M. c. 4. 
210. at 


ah time ok S as — been ob- 
ſerved above. There are other exemptions 
of this kind introduced by late acts of par- 
liament; as by Stat. 7 and 8 Will. III. 
c. 3a. & 9. the inhabitants of the city and 
liberty of Weſtminſter are exempted from 
ſerving in any jury at the ſeſſions for Mid- 
dleſex, by reaſon of their attendance at 
Weſtminſter- Hall. By the fame act (5 7.) 
none are to ſerve on a jury in Vorkſhire 
above once in four years, by reaſon of the 
largeneſs of the county. Though this latter 
clauſe is an inſtance of what our law books 
mention, viz. a private clauſe in a general 
act of gebannt, * yet I mention it here, 
becauſe it ſeems to have given riſe to a tem- 
porary exemption of the ſame nature in a 
later act of parliament, that no- body ſhall 
be returned in Middleſex, who has ſerved at 
ſittings two terms or vacations next be- 
fore; that is, perſons in Middleſex are 
liable only to ſerve oy third term or va- 
cation. of 44 2 ie. t. 
The next queſtion dan is, conſidering 
theſe ſeveral exemptions, How i is the party 
to avail himſelf of the indulgence of the 
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law, when he is returned notwithſtanditig a 
legal exemption? The remedy in part ap. 
pears to have been by this writ: and the 
Statute of 4 and 5 Will. and Mary extends 
this writ by implication to later exemptions, 
with the additional requiſite of an affidavit 
that the ſuggeſtions, upon which the vrit is 
prayed, are true. In the Statutes ſubſe- 
quent to 4 and 5 W. and M. that take no 
notice of the writ de non ponendis in aſſi- 
ſis et juratis, and which for that reaſon (as 
it is not at common law) where other re- 
medies are appointed, is obſolete, the genes 
ral method ſeems to be a fine ſet upon the 
Sheriff by the judge on a ſummary convics 
tion“. And this is very near the remedy 
that was appointed by the firſt Statute that 
introduced exemptions, viz. 13 Ed. I. c. 391 
which "ſays, „that juſtices affigned to take 
6 aſſizes, when they come in the ſhire fall 
have powet to hear the plaints of all co 
a plainants as to the articles contained in 
« this Statute, and to miniſter juſtice in 
form aforeſaid.” The writ (which Teems 
t6 have been the original of the venire prö⸗ 
cels,) is more particularly founded on tlie 
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28 Ed. I. c. 9. which however is itſelf an 
act of reference, but gives a new remedy ; 
that is, double damages to the party grieved : 
and this circumſtance being mentioned jn 
the writ (Sc. qui ſecus fecerit, &c. reddet 
querenti damna in duplum, &c.) plainly 
ſhews the writ recites that Statute. 


Theſe obſervations offered on the writ 
* de non ponendis ih aſſiſis et juratis,” 14. | 


grown upon me in their. progreſs, and H 
much exceeded the compaſs of my intention 


at firſt ſetting out; but I hope it will be 


ſome excuſe for their prolixity, that ſome 


pains have been taken in endeavouring to 
trace the original and progreſs of this writ, 
ſince that ſeemed the cleareſt method of ac- 
counting for its obſoleteneſs: and though in 
general, for the above reaſons, it is now out 
of uſe, yet, as far as the Statute of 4 and 5 
Will. and Mary is in force, this writ, I ap- 
prehend. may be a n virtue of that Sta- 
tutte. f 111 


A 10, 1760. 
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EN vicecomiti, vel majori et vic“ 


| Lond' Salutem. Quia accepimus qudd 


I. de N. Leproſus exiſtit, et inter homines 


Civitatis prædicta communiter converſatur et 
ſe ad Locum ſolitarium prout moris eſt, et 
ad ipſum pertinet, transferri recuſat, ad 
grave damnum hominum prædictorum et 
propter contagionem morbi prædict' peri- 


culum manifeſtum; nos hujuſmodi peri- 


culo prout ad nos pertinet præcavere et ſuper 


præmiſſis quod juſtum eſt et uſitatum fleri 
volentes, vobis præcipimus, quod aſſumptis 
vobiſcum aliquibus diſcretis et legalibus ho- 


minibus de civitate prædictà non ſuſpectis, 
qui de perſona prefata I. de N. et hujus- 
modi morbo notitiam habent meliorem, ad 
ipſum I. accedatis et ipſum in prefentia 
præd' hominum faciatis diligenter videri et 


examinari, et ſi iþſum Leprotum eſſe inve- 
neritis ut prædictum eſt, tunc ipſum honeſ- 


G 2 tiori 


1 84 J 
tiori modo quo poteritis a communicatione 
hominum præd' amoveri et ſe ad ſolitarium 
locum ad habitandum ibidem prout moris 
eſt transferri faciatis indilate, ne per hujus- 
modi communem converſationem ſuam ho- 
minibus prædictis damnum vel periculum 
eveniat, quoquo modo. ih 
Teſte, &c. 


- R K _ $ 2 *Y 
F. N. B. 580. | 
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The Writ De Leproſo amovendo.” 


HIS writ differs from all the writs 

that have been conſidered in the courſe 
of the obſervations on Fitzherbert's Natura 
Brevium ; which circumſtance induced me 
to enquire a little more particularly concern- 
ing its hature, ſubject, and deſign; and as 
this would have interrupted the foregoing 
obſervations too much, I choſe to reſerve 
what I had to ſay about it to this place. 

All the other writs to be met with in 
Fitzherbert, were inſtituted to provide for 
political evils; this writ “de Leprofo amo- 
vendo,” and the writ * de Idiota inquiren- 
do”, are the only writs founded on natural 
evils, whether incident to the body or mind. 

But in one reſpect the former differs from 
the latter, as much as it does from all the 
other writs; ſince their obſoleteneſs, as well 
as that of the latter above-mentioned, may 


G 3 | be 
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be imputed either to an extinction of che 
1 or a variation of the remedy. 

In conformity to this general propoſition, 
ſo largely inſiſted on, and I ſhould hope con- 
firmed, in the courſe of the obſervations, it 

would naturally be aſked, Is there no ſuch 
diſeaſe now as that provided for by this writ ? 
or what has the law ordered in the room of 
this writ, for the public relief in like caſes ? 

The moderns have happily had ſo little 
opportunity from experience of being well 
acquainted with this diſeaſe, that there is no 
wonder their deſcription of it is attended 
with ſome confuſion ; and that others have 
been led from thence to diſpute the fact, x1 
| far as regards its exiſtence in this count 

We are informed by the beſt writers ia 
phyſick, that this diſeaſe is not a native of 
this climate; but was originally imported 
from warmer countries, and by being com- 
municated to the natives, took root in this 
illand, as it did in many parts of the Euro- 
pean continent. The fame account“ is ge- 
nerally given of moſt other contagious di- 
ſtempers; as of the plague, ſmall-pox, and 
lues venerea; though all theſe are of much 
later date in England than leproſy. 


» Mead on the plague, pref, * 


That 
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That leproſy was formerly a very conta- 
gious diſtemper in England, would be ex- 
tremely evident merely from conſidering the 
nature of this writ ; though it will appear in 
the preſent enquiry, that it was attended 
with ſeverer . conſequences in the eye of the 
law, than any that can be deduced from the 
writ.before.us. _ 

The introduction af this diſcaſe i in \ Res 
land, is by ſome writers imagined to have 
been ſubſequent to the conqueſt : * the writ, 
we may obſerve, reciting no Statute, is by 
the rules of law to be deemed a common- 
Jaw: writ; and therefore this diſeaſe (if in- 
| deed it came here ſince the conqueſt) muſt 
have been known in England, at leaſt before 
the time of Richard the firſt, which period 
is called in the books * the time of memb- 

1. and is fixed as the æra of Statute law. 
As it is the buſineſs of this eſſay to conſi- 
der the legal conſequences of this diſeaſe, it 
will not be i improper to premiſe ſome parti- 
culars concerning it; and the rather, to 
juſtify the treatment which the unhappy 
objects of it have met with from laws, a8 


the guardians of ſociety; hardſhips, which 


* Camden's Brittan. in Leiceſterſhire, 448. Edit. Gibe. 
<a 1 Inſt, 1 35. 
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in any other 'view might be cenſured as ſeve- 
rities heaped on misfortunes, ' 7 790 
A full account of the nature and ſymp- 
toms of leproſy is to be had from the facred' 
writings : The paſſages to be conſulted in 
this reſpect are, as to the ſymptoms, de- 
ieribed in Levit. c. xiv. the removal of le- 
prous perſons, Numb. c. v. v. 1; inſtances 
of it, 2 Kings. c. vii. and xv. I'forbear-tran- 
ſeribing the paſſages, becauſe every body has 
them at hand, and I have nothing particulut 
to offer on their deſoription.— For the ſame 
reaſon, and as I am to treat the diſeaſe as a 
lawyer, not as a phyſician, I omit ſome ob- 
ſervationsꝰ that deſerve to be conſidered by 
way of comment on that ſubject; and ſhall 
only obſerve, that Hetrodotus mentions ſome: 
laws:of that kind in Ægypt; and that Joſe- 
phus in his Jewiſh antiquities, takes notice 
of the levitical law concerning lepers, and 
ob the remarkable breach of that law by 


the four lepers who invaded the Syrian camp, 


as it is ecm in the 2d book of er cdi. 
7, Te D 1631 . 
Various en concerning abetixiittin 
and nature of this diſeaſe in England, that 


7 Meade Med. Sacr. c. 2. Friend's Hiſt. by Vol. 2, 
348. 4 B. 2. § 10. 
Df! may 
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may ſery te to illuſtrate this writ, are to be 
met with in records, and our own writers. 
And there can be little doubt but that Eng- 
land was not without its ſhare, of this cala - 
mity in the eleventh century, during which 
time an ececleſiaſtical hiſtorian ſays; there 
were 1 5000; hoſpitals or bd in Chriſten- 
e {4 1 rn! 

The lere 8 call the 4. 
ab or Elephantiafis ; the Were 
the diſeaſe mentioned by Lucretius. 

Eſt Elephas morbus qui propter flumina d». 
Gignitur Ægypto in medi. 5 

But this is not thought to be the. 8 
diſeaſe as the leproſy, though allowed to be 
very like it; Dr. Mead has ſome doubt whe- 
ther they are not different ſpecies of the 
ſame diſeaſe *, our old law writers ſeem to 
make it very clear that there were different 
kinds of leproſy; ſome much more invete- 
rate and malignant than others. Thus Brac- 
ton”, .* ut fi petens leproſus fuerit et tam 
deformis quod aſpectus ejus ſuſtineri non po- 
teſt.” —Britton * makes a ſimilar diſtinction; 
and F itzherbert” is a more direct n 


« 1 Inſt 135. 21 e 
" Med. Sacra, 14. » Lib. 5. f. 421. * Fol, 39 and 88. 
F. N. B. 581. + 


and 
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and ſays, in his comment, that there ate 
divers manner of lepers, but it ſeemeth, that 
that writ is for thoſe lepers, who appear to 
the ſight that they are lepers, and by their 
voice and their ſores, and the putrefaction 
of their fleſh, and the ſmell of them.” But 
this notion of the yarious ſpecies of leproſy 
is more authentically confirmed by an anci- 
ent record; and as the record contains ſeve- 
ral particulars very material in this enquiry, 
J ſhall inſert the — of it, ichen 
from Rymer | 

It is a — ies date the, 8 Ed. 


Iv: An. 1468.) of three of the King's ſworn 


phyſicians, by virtue of an order of the 
Court of Chancery made upon them to ex- 
amine one Joan Hatfield, ſaid to have been 
loptous. The writ © de Leproſo amovendo!!, 
on complaint of the neighbourhood, iſſued 
as uſual: but before the execution of the 
writ by the Sheriff, the woman (perhaps 
ſuſpecting that there would not be fair play 
in her neighbourhood) appeared of. her own 
aceord in chancery, and prayed relief: 

whereupon the order was made by Robert, 


Biſhop of Bath and Wells, the then Chan- 


OO 1 1. Rymer, 635. | 1 
cellor. 


"Writ l ae, t 
eellor. The phyſicians, upon due exami- 
nation of the woman, certified, that "ſhe 
was not leprous;— that there were four 
kinds of leproſy (known among the phyſi- 
cians, viz. the Alopicia, Tiria, Leonina, et 
Elephantia; that theſe ſpecies together had 
above 40 ſymptoms, none of dene 1 
* perſon before them. 

As a further een to ahy more "_ 
* object of the preſent' enquiry, it 
may be uſeful to ſhew, as far as may be 
warranted by authentic evidence, what pub- 
lic proviſion was made in the kingdom for 
thoſe afflicted with this diſtemper. Evi- 
dence of this kind tends to prove that the 
diſeaſe was in gteat ſtrength, and that thoſe 
who ſuffered hy it were nat altogether ſacri- 
ficed to the public ſafety: on both which 
accounts the vigilance and foreſight of the 
law will be exeuſed from e RN of fe- 
a nner 1 

In a beorisctd, Finod held at Weſtminſter 
bin 2 King John (An. C. 1200.) it was de- 
creed according to the inſtitution of the Late- 
ran council, 7 that che n if of A 


9 


OM Seil — Stillington, Biſhop of Bath ad Wells 


t 


who had the Seals delivered to him June 8, 1468. See 


5 Rapin. 235. v Spellman's Counc. Vol. 2. 127. 


number, 
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number, might build a church, and not be 
compelled to give tythes of their — 
increaſe. no162RT! 
And with regard to. hoſpitals' fonfleprous 
ng. beſide what has been above men- 
Gagel from an eccleſiaſtical hiſtorian, a 
late writer * obſerves, that there was ſcarce! 
a conſiderable town pong us but had a 
lazar-houſe. 50540 ad 
It will further appear, — 3 were 
partly maintained by extortions made by the 
Pope, and partly on the foot of er | 
contributions... -; {4d 26th 25 ee, 
Of the firſt kind is a bull? of Pope A. 
ander, (40 Hen. III.) to the inhabitants of 
the dioceſes of Lincoln, Ely, and London, 
encouraging them to contribute to the repa- 
ration of the monaſtery Leproſarum Sancta 
Mariz de pratis, near St, Albans, with an 
indulgence or releaſe of penance, for 40 
110 five years together, to thoſe who con- 
try ted, Y itte Sch vil IA 
Another bull, by the next year (41 Hen. III. 
An. C. 12 56. ) directed to all chriſtian peo- 
ple for the ſame convent, with a larger in- 
dulgence of 49, days yearly during life, to 


See p. 89. 1 a TranſaQtions; 
Ne. 365. 1. Rymer, 66. 1. Rymer, 614. 
2 thoſe 
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choſe who ſhould come to the ſaĩd monaſtery 
within eight days after the feaſt of the'j 
rification. 
Another bull, *dire&ed to the province 
of Canterbury, with the ſame terms and the 
ſame: demand as the firſt, bearing date 41 
Hen. III. and from the particular direction, 
Lſhould think it prior in point of time to 
the foregoing, though inſerted in Rymer's | 
collection a fe pages after. 

Among the latter kind of contribution, 
ſome noble foundations are mentioned by 
Camden ; as that beneath Durham, c called 
Shirburn hoſpital, * founded by Hugh Pud- 
ſey, a biſhop, and likewiſe Earl of Nor- 
thumberland : this was for the maintenance | 
of 65 lepers, beſides maſs-prieſts. W 3 

And the more noble one called Burton, 
Lazars in Leiceſterſhire, ſaid to have been 
built in the time of the Normans by a ge- 
neral collection throughout the realm, but 
chiefly by the aſſiſtance of the Mowbray ys: 
all the lazar-houſes in England were in ſome 
meaſure ſubje& to this hoſpital. NOTRE 21 

So late as Hen: VIII's time FO were ſix, 
hoſpitals for lepers near London, viz. 5 


Tx 


6 


* 1. Rymer. b Edit. Gibs, 778. 1 12 — * 
N unn Tranſactions, 36 5 
Knightſ- 
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Knights-bridge, Hammerſmith, Highgate; 


Kingſland: (now Hackney), the Lock, and 
Mile-end : andin 1452» by a will of Ralph 

Holland, merchant, in the prerogative office, 
ſome legacies were left to two of the fore- 
going hoſpitals. —* Item lego leproſis de 
Lokes extra Barram Sti. Georgii 208. 


Item lego leproſis de Hackney \20. Item 


lego leproſis 8. Georgii extra . 42 

Holbourn 40 . 

And yet the writer of the I in the 
Philoſophical Tranſactions, who has furniſh- 

ed the laſt inſtances, ſeems to have taken 


great pains to eſtabliſh a variety of premiſſes, 


only to draw a wrong concluſion.—“ The 


reaſon. (he obſerves) why . leproſy is ſo little 


known among us, when it was ſo common 


in thoſe early times, is, that the yenereal 
diſeaſe was fo blended with it, and agrees ſo 
nearly with the ſymptoms imputed to lepro- 
ſy, as to make up the number of the diſ- 
eaſed.” — This notion has been entirely de- 


nied by D'. Mead and D'. Friend, the latter 


of whom ſhews that the ſymptoms of lepro- 
ſy, as deſcribed in the Moſaic law, and in 
phyſical writers, can never be applied to ve- 


nereal caſes ; ; and ſays, that out of near an 


12, Juſt: Puy. 350. : h 
bundred 


mmi de Leprofo aninvendo;* 9g 
Pondtedd ſymptoms of lepers publiſhed by 
Geſner, not fix of them * with n 
ts French diſeaſe. | * 

There are no hoſpitals eee to this 
diſtsmper in England at preſent, ald per- 
haps none in Europe; but in ſome parts of 
the eaſt the caſe is otherwiſe; and at Damaſ- 
eus, in particular, we are informed by a late 
traveller, that there are two ö _ 
Roos for this purpoſe. 

Before I conclude theſe ande on 
thie hiſtory of the diſeaſe, I would juſt obvi- 
ate a miſtake that an ingenious writer *'ſeerns 
to have fell into, by obſerving, that the 
Greeks and primitive Romans were ſtrangets 
to theſe laws (i. e. the Ægyptian laws con- 
cerning leproſy) as well as to the diſeaſe.” In 
reality, they were only ſtrangers to the ori- 
ginal of the diſeaſe; and therefore have 
adopted the name of the climate from 
whence they derived it. And this is often 
a more certain direction to poſterity (eſpe- 
cially if the name is attended with a deſerip- 

tion of circumſtances) than if they had been 
at the pains of inventing a name for. it. 
T hus ee they called it the © Phæœni- 


= bid. 356. Pocock's Deſeript. of the Eaſt, | 
2d. Vol. 122. o Spirit of Laws, b. 14. c. 11. 
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cian-diſcaſe;” and we may obſerve the re- 
cord above cited diſtinguiſhes one ſort of 
leproſy, by the name of Tiria;” and what 
is there remarkable, is, that this is the only 
ſpecies named from the climate; the other 
three being diſtinguiſhed by the names oe” 
different animals. 1 
I would further hazard a ee as to 
the cauſe of its propagation into theſe wef-' 
tern parts of Europe, if it be admitted, that 
the leproſy was not known here till about 
- the conqueſt ; and that is, that it was chief. 
ly owing to pilgrimages made to the Holy- 
land. Though I muſt own I am rather in- 
clined' to doubt that particular as to its late 
introduction, and to think it was known in 
England much earlier than thoſe times 
whereof we have any particular account of 
our own Iſland. Its being a native of Phœ- 
nicia, and the peculiarities of our natural 
produce very early connecting us in trade 
with that country, makes it ſeem probable 
that it was as natural an offspring of com- 
merce in thoſe days, as the plague has * 
peared to have been ſince. 
Thus much for the deſcription : and tho 


» Vid. Hippocrates, cited by Dr. Mead, 16 Med. Sac, 
1 4 See above, p. 91. 
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ſo ſhocking a diſeaſe is little known among 
us now, yet D'. Mead has mentioned a late 
inſtance within his own experience; and 
poſſibly there may be other inſtances diſ- 
perſed in the kingdom, though not many 
enough to fall under any public regulation. 
Indeed the conveniencies of ſociety are ſo 
multiplied within theſe three laſt centuries, 
that a contagion of this kind is not to be 
dreaded ſo much as before: water conveyed 
to all parts of great towns; and ſtreets built 
wider, are great means of leſſening conta- 
gion: nor in an age when phyfick, as well 
as other arts, is ſo much advanced, need 
this diſeaſe be thought more terrible, than 
other contagious diſtempers. Ene HO OD DOTIOAN- 

But even the ignorance of former times, 
in this reſpect, is not a little to be imputed! 
to the miſtaken notions generally entertained... 
of diſeaſes. . They were commonly conſi- 
dered as the judgment of Heaven on men 
for their crimes; and the very attempt 0 
curing them was deemed preſumption. „1 dt 

There can be little doubt of this notion, 
as to diſeaſes in general, being. as ilh-ground- 
ed as it is uncharitable, when, applied to the 


r Med, Sacr. 20. 
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particular perſons that are the ſubjects of any 
diſeaſe. Diſeaſes, as well as every thing 
elſe, may in the hands of providence be 
made the inſtruments of puniſhment : and 
the moraliſts perhaps are right, when they 
conſider them as the natural penalties annex- 
ed to vice, as they do health to be the natu- 
ral reward of virtue. But in neither caſe ĩs 
the condition of the body the proper evi- 
dence of the ſtate of the mind: the law con- 
victs many a man of crimes, that would ne- 
ver have been betrayed by his conſtitution; 
and vice is only one of thoſe innumerable 
cauſes, that impair the health. Who there- 
fore can tell by the pulſe, when the diſeaſe 
is ſent as a puniſhment, and when it is only 
an accident of life? though in either caſe it 
would be difficult to prove that we ought to 
wait for death, rather than uſe the means in 
our own power of curing the diſtemper. 

But however extravagant this notion ap- 
pears upon examination, it was in great 
credit in our own country formerly, as it 
ſtill is in moſt parts of the eaſt. | 

When we conſider then that this diſeaſe 
raged formerly with great fury in England ; 
and that the ſtate of the times was ſuch that 
more relief was to be expected from law than 

2 from 
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from phyſick; more to be done by way of 
preventing contagion than by way of cu- 
ring it; every body muſt allow it was neceſ- 
ſary for the public ſafety that ſome ſuch ex- 
pedient ſhould be provided as this writ. So- 
ciety muſt be at an end, if private conve- 
niences were not on many occaſions to give 
way to the welfare of the publick. Beſides, 
the hardſhip introduced on the party by 
this writ, was merely where the preſence of 
the party was like to ſpread the contagion. 
The writ recites “ Quia inter homines civi- 
tatis predic' communiter converſatur,” &. 
and therefore Fitzherbert ſeems very juſtly 
to obſerve, * © that if a man be a leper or a 
lazar, and will keep himſelf within his 
houſe, and not converſe with his neighbours, 
he ſhall not be removed from his houſe.” — 
Beſides, it appears from the writ, that a 
perſon was not to be removed till after ſtrict 
examination by thoſe who were acquainted 
with the party and his diſeaſe; and that too 
in the preſence of diſcreet perſons. Indeed 
the record cited above ſhews this caution was 
obſerved in practice. 


F. N. B. 581. 
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_ » Whoever conſiders theſe ſteps, and after- 
wards looks into the laws made for prevent- 
ing the importation and ſpreading of the 
plague, will find that the unhappy objects 
of that diſtemper are put to much greater 
hardſhips; and yet confidering the end pro- 
poſed by thoſe laws, no wiſe man can wiſh 
the hardſhip leſs. 

The fame reaſon that there is for a gene- 
ral uſe of this writ, will a fortiori juſtify the 
removal of leprous perſons from courts of 
juſtice : for if a leper yas to mix with the 
public on ſuch occaſions, a contagion would 
be unavoidable, by. reaſon of their neceſſary 
attendance ; no body could eſcape.—“ Pri- 
mores populi arriperet, populumque.” Not 
| however that we are to imagine ſuch per- 
ſons were barred from defending their rights, 
but from defending them in perſon : Lord 
Coke thinks they were always allowed to 
ſue by attorney. 

Though if we look a little further back 
into antiquity, we ſhall find that even rights 
themſelves, (and thoſe the moſt important) 
were affected by this diſeaſe : inaſmuch as 
by the antient law, in the early ages after 


t 1 Inſt, 135. N 
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the conqueſt, leproſy has been ener er ce an 
impediment of deſcent.” 

Upon what principle of reafon or civil 
Juſtice this incapacity was maintained, I am 
at ſome loſs to account for; though as there 
are no traces of this impediment before the 
Conqueſt, and as this notion obtained in the 
feudal law, it is eaſy to ſee (if it may be 
deemed of feudal origin) how it came into 
England; and hkewiſe wh gave it birth in 
that ſyſtem. 

It has been very clearly proved, chat a 
great part of our old law, particularly rela- 
ting to deſcents, is copied from the feudal 
policy: and whoever conſiders the military 
turn of Europe at the time when this ſyſtem 
was in its greateſt vigour; when it was (as 
a great legal antiquary calls it) the law of 
nations in the weſtern orb; will not at all 
wonder that even their civil policy ſhould 
derive a tincture from war; and laws be 
made rather with a view to the military diſ- 
poſition of the times ; than that war, as in 
more civilized ages, ſhould be entered into 
merely in defence of laws and protection of 


« Hale's Hiſt, C. L. 219, * See Wright's Tenures 
throughout. * Spelman's Remains. 
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ſociety. This is more particularly the caſe 
in the feudal laws of ſucceſſion. 


It was owing to this, that, in the purity 
of that ſyſtem, lands were given as free and 


perſonal recompence for military ſervices ; 


that they could neither be aliened nor in- 
cumbered without the conſent of the Lord; 
that even when they became hereditary, the 
very rules of inheritance were calculated in 
conformity to the original plan; and that 


from thence are to be derived the reliefs and 


other duties incumbent on the feudatary to 
contribute. It is for this reaſon too that a 


certain ſet of perſons were excluded from 


ſucceſſion, as being incapable of performing 
thoſe ſervices, to which only the ſucceſſion 
was annexed: of this fort were women and 
monks. - As to the firſt of theſe, an emi- 
nent feudiſt ? accounts for the law with ſome 
degree of ſatire © Nec arma tractare ndrunt, 
“ quod proprium eſt vaſſallorum ; neque in 
« conſilia domini admitti mulier poteſt, cum 
« quæ audiit reticere nequit.” And as to 
the excluſion of monks, (which long obtain- 
ed in England) the ſame writer ſays *—* Qui 
« clericus efficitur aut votum religionis aſ- 


I Craig. 236, 4 30 Lib. 2 Tit. 26. 


lle « ſumit, 


Writ de Leproſo amovendo. 103 


« ſumit, hoc ipſo feudum amittit---eo-qudd 
« defiit eſſe miles ſæculi, qui factus eſt miles 
«, Chriſti.” 

And can we doubt then, when the very 
nature of a feud conſiſted in State and mili- 
tary ſervices, “ in conſulendo vel in mili- 
tando,” as Craig ſpeaks, that lepers would 
not be liable to excluſion on both accounts, 
for the ſame and much ſtronger reaſons than 
either women or monks were ? 

This excluſion however, as a fact, ob- 
tained in England among other parts of the 
feudal law : and it appears to have been 
pleaded and allowed in the time of King 
John (Paſch. 4 Johan.) ; and the land was 
adjudged from the brother to the fiſter. * 
In the next reign this ſeverity was relaxed: 
and though leproſy was an exception to a 
plaintiff, becauſe he ought not to converſe 
in a court of law, yet it does not after that 
time ſeem to have been an impediment of 
deſcent. For when Bracton (who wrote in 
Hen. III's time) ſays © talis nec placitare 
poteſt nec hereditatem petere,” he ſeems to 
mean. no more, than that the leper could 
not ſue or be ſued in perſon, but by attor- 
ney, as has been already obſerved. This 

* 48. 50, ® Hale's Hiſt, C. L. 230. 
H 4 paſſage 


104 DISSERTATION en, Sc. 


paſſage however is equivocal; and I am led 
to this ſenſe of it, not ſo much by the words 
of the author, as by an obſervation of Lord 
Hales, that no inſtances are to be met with 
on record in this time.” 

* Upon the whole then, as this ſingular 
writ has long been out of date, it is entirely 
out of the reach of thoſe complaints that are 
dictated by perſonal feeling: and whoever 
thinks at all about it, will treat it with as 
much indifference and freedom of judgment 
as he would any other point of antiquity ; 
and if the obſervations here made upon it 
have. any weight, I ſhould imagine they will 
ſhew the prudence of the law in the means it 
took to conſult the public good, rather than 
its ſeverity by permitting thoſe hardſhips 
that were conſequential to the application of 
the remedy. 
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SOME 


OBSERVATIONS, 


Is 


By way of CoMMEenT, on 


Two POINTS of LAW that ſome 
may deem very abſurd. 


\HE Points of Law are theſe : 


1. Whoever takes away any thing 
belonging to another, annexed to the freehold, 
which he himſelf has ſevered at the time, 
and does it with circumſtances that in other 
caſes would make it theft, commits only a 
bare treſpaſs : but if he finds ſuch thing al- 
ready ſevered from the freehold, and takes 
it away, commits a felony. 


2. Whoever takes away fraudulently any 
paper or parchment, the property of ano- 
ther, commits a felony : but if that paper 
or parchment, by writing contained on it, 
is either a conveyance or a charge on a real 
eſtate, its relation to the real eſtate will 
make the taking of it a bare treſpals. 

Theſe 
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Theſe points of law are ſtated with the 
utmoſt plainneſs, on e to avoid the ob- 
ſcurity ariſing from technical terms; that 
they may be generally underſtood by thoſe 

who in particular inſtances would be ſtart- 
led at the doctrine, and be furniſhed with 
great objections to it. 

Before I enquire into the reaſon of this 
daniingly abſurd doctrine, I will explain it 
in a variety of inſtances ;z next I will confirm 
the law, as it ſtands by undoubted autho- 
ities; and then, after ſtating the objections 
to it, will enquire into the reaſons on which 
it ſeoms to have been founded. 

1. The firſt point abounds with the great- 
eſt variety of inſtances, and may moſt want 
illuſtration. And under this head, whoever 
cuts corn or graſs: growing, cuts down tim- 
ber, takes apples or other fruit from a tree, 
and carries them away at the time of cutting 
or ſeparating them from the ſoil or the ſtalk, 
commits only a bare treſpaſs, though he 
takes them fraudulently, or againſt the own- 
ers conſent; but if after they are cut down 
ot gathered by the owner, or any other per- 
ſon, they are then taken away by another in 
the circumſtances aforeſaid, the bare taking 
of them makes-the crime called felony : which 
13115 2 18 
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is puniſhable according to thoſe rules which 
the law has eſtabliſhed, according to the 
preciſe nature of the felony it amounts to. 
Theſe are the inſtances given in the 
books; there are many others which may 
be recollected, and which, by parity of rea- 
ſon, muſt be conſequences of the ſame doc- 
trine, and be included under the ſame law. 
Such I take it are the following; glaſs 
taken out of the windows of a houſe; ſtone 
labs from the door of a houſe ; nay, the 
very wainſcot of a houſe, and all coppers 
and other things ſo fixed that the law deems 
them parcel of the freehold, and does not 
permit them to go to executors ©, | 
Under the ſecond point will be compre- 
hended all written affurances of land, all 
obligations, covenants, ſecurities for debts, 
boundaries of eſtates, and any writings what- 
ever that affect land: the fraudulent taking 
of them, whether by themſelves or with 
boxes or cheſts which may happen to con- 
tain them, is not puniſhable as a crime, but 
as a mere civil injury; and in all theſe caſes, 
the bare relation to real property defines the 
nature of the tranſaction: For if * cage or 
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cheſt contained nothing but paper or parch- 
ment unwritten upon, or if any ſpecies of: 
compoſition whatever was wrote upon the 
paper or parchment, and nothing that affect- 
ed property, the act of taking would then 


be criminal; and the value of the things 


taken would give the proper colour and * 
lity to the guilt. | 

.2. The general propoſitions en 
which include theſe particulars, are laid 
down by our greateſt writers on the crown 
law, Lord Coke, Lord Hale, and Hawkins. 
The law in theſe caſes is very ancient and 


- holds ſtrictly good at this day. 


The writers juſt mentioned have thenk- 
ſelves referred to many ancient authorities in 
ſupport of the poſitions ; ſome of which 1 
have been at no ſmall pains of tracing thro'- 
the errors of citation and emen mar- 
gins. | 
The doctrine in the firſt caſe ĩs to bas met 
with in the year-book of the 12 Ed. HI. 
miſcited by Lord Coke. This 'point, be- 
ſides being directly laid down in old deter- 
minations, is recognized by later authorities, 
and collaterally confirmed by modern deter- 
minations. Thus 


Lib. Aflis. fol. 37. pl. 32. w 4 
Ords 
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Words importing a felony have ever been 
held actionable; but words purporting the 
robbing of an orchard, or cutting down 
trees, are held not actionable; becauſe: (it is 
ſaid) it is no felony to ſteal trees or rob or- 
chards*. | 
Acts of parliament have been obtained in 
ſome particular caſes to repeal the law: 
theſe inſtances being exceptions to the law, 
do, like all other exceptions, confirm it in 
all caſes not excepted. 
Thus Stat. 4 G. II. c. 32. makes dealing 
of lead, and iron rails, felony ; which before 
were within the doctrine above ſtated. | 
In the ſame manner the law under the 
ſecond head is very early laid down in the 
old books; in Mich. 49 Henry VI. © like- 
wiſe miſcited by Lord Coke. | 
Here too the law is confirmed 3 f 
late authorities; as the determination. 13 G. 
II. in 2 Strange 1133. AT; 
In this caſe too as well as the 1 the 
ancient law is in general confirmed by a le- 
giſlative repeal in a particular inſtance: as 
that of ſtealing records, 8 Hen, VI. c. 12. 


© 1% Batteridge' Caſe. 4 Co. 19. b. and vel. 34. 
Lewis and Acton, and 2 Lord Raym. 959. ä i 
Long Quinto of Ed. IV. fol. 14. pl. 9, 10. 
7 90 The 
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The law in both inftances is probably 
much more ancient than the date of the firſt 
authority that can be produced in ſupport of 
it. The firſt 'of the determinations cited 
feem-to ſuppoſe it long ſettled ; and the aſ- 
ſertion of its being of Saxon, or perhaps 
Britiſh original, may not be very wild, tho' 
it muſt be a bare aſſertion. It is in moſt 
caſes extremely difficult to trace an ancient 
law to its firſt ſource. I find nothing like 
the peculiarities here mentioned in any of 
the antient European laws or conſtitutions 
digeſted in the Lindenbroke code. It is plain 
indeed, ſome of the laws * there collected, 
did not allow the diſtinction between perſo- 
nal goods, and things annexed to the realty : 
much lefs' give a thief 4 Wwhimfical and ten- 
porary protection in cireumſtances, that, fair- 
Iy conſidered, ſhould aggravate his guilt. 
On the other hand it muſt be owned, 
neither is this diſtinction between perſonal 
goods, and things annexed to the realty, to 
be met with in our old Britiſh or Saxon laws, 
compiled by Lambard, Juſtice Twiſden, or 
Wilkins : nor is it taken notice of by ancient 
original writers, ſuch as Britton, Fleta, and 


See Salique Law, Tit. 8. Tit. 29. 
Bracton. 
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Bracton. But the ſilence of all theſe ſyſtems, 
or compilers of ſyſtems, is no argument 
againſt the antiquity of this doctrine: this 
diſtinction might exiſt and be well known 
in practice, without being preciſely penned 


in a law: nay, crimes alone (which are- 


the caſes excepted of human actions) be- 
come the. ſubject of laws; what may 
ſtill be done, the law is naturally filent 


about. And as to the writers, who. might, 


have been expected to record this difference; 
it is ſufficient to ſay, they have not been 
particular enough to diſtinguiſh at all; they 
reſt chiefly in definitions, and thoſe too of- 
ten borrowed from laws of other countries, 
that ſcarce apply to half the notions of our 
own. 0 Ns 

Theſe notions, it is plain, are not copied 


from the civil law, though many peculia- 


rities of our municipal law are, in reality, no 
more than tranſcripts of that ſyſtem : as the 
having no council in criminal caſes as to the 
fact; the notion of a man ſtealing his own 
property in certain circumſtances. 

Nor is there any reaſon to derive the law 
now confidered, from Norman original, as 
if it was brought in with the Conqueſt. 
Th Norman policy has made no great alte- 
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ration in the criminal law; but chiefly, in 
tenures, and modes of deſcent : beſides it has 
been above obſerved, that the old laws on. 
the continent ſeem in general to have been 
ſtrangers to it; and I am apt to think the 
reaſon of the law, when it comes to be 
conſidered, will ſhew it is founded on prin- 
ciples peculiar to our ancient ſyſtem and 
therefore probably an early part of it. | 
The ſuppoſed antiquity of this doctrine 
will not vindicate it againſt plain reaſon and 
common ſenſe; but is proper to be attended 
to in enquiring into the grounds of it; and 
where the law is not abſurd in itſelf, may 
lead us to preſume there was a reaſon for 
eſtabliſhing it, though the true reaſon ſhould 
not be ſo eaſily inveſtigated at this day. 
There are many points of antiquity that 
will hardly ſtand their ground to the gene- 
rality of mankind, without they fortify them- 
ſelves with candour, to make up for the 
want of argument. The law before us is 
perhaps as likely to excite as many popular 
prejudices as any point whatever. | 
ls it not ridiculous (it may be ſaid) in the 
firſt caſe, that the very a& that makes the 
injury ſo much the greater ſhould alone ex- 
empt the doer from puniſhment ? That be- 
cauſe 


iin 


O4/froations on Two Points of Law. 115 
cauſe he cuts the corn or the graſs himſelf, 
or gathers the apples, and by the manner 
of doihg it may cauſe irreparable damage to 
the ſoil or freehold of the owner, he ſhall 
nevertheleſs eſcape the hands of juſtice; and 
yet if he had barely removed a ſheaf of 
corn, cut by the owner's direction, or ſtole 
a baſket of fruit, gathered for the market, 
and in both perhaps only puniſhed the neg- 
ligence of the owner, for leaving them un- 
guarded ; he ſhall in theſe caſes ſuffer death, 
Or be tranſported ; though what he has fo 
taken is comparatively of little value to him- 
ſelf, and of no detriment to the n 
eſtate? 

In the other caſe, is it not apparently 
ſtill more abſurd; that a man may ſafely 
ſteal the titles to an eſtate, and yet be tranſ- 
ported for taking a bit of blank parchment? 
Or in the caſe of a bond, chat if the bare 
parchment had been ſtole, though it was 
worth only a penny, would be a felony ; but 
when it has 10,000 pounds added to its va- 
lue, by what is TI on it, it is no offence 
to take it away. * Nay, what! is more ſur- 


£ This inſtance put in k. 1 Weltbeere, 2. ops 
1135. | | | 
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prifing, this fictitious relation to a freehold, 
ſhall not only prevent one theft from being 
a felony; but in ſome inſtances will reduce 
two felonies to nothing. The parchment 
with three or four lines wrote on its ſurface 
may be carried with impunity away, in a 
box of gold or diamonds ; the box, in ſuch 
caſe, whatever be the value of its materials, 
being only an acceſſory, and conſequently 
partaking of: the nature and quality of _ 
thing to which it belongs. 

Theſe inſtances paint the objection in co- 
lours ſtrong enough to expoſe the policy of 
the law, unleſs ſome reaſons can be aſſigned 
to take off that glare of AY by which 
it ſeems deformed. | 

Before this point is conſidered, it ought 
to be remembered, it is a very different 
thing to juſtify any inſtitution, on reaſons 
that were coeval with it, from endeavouring 
to do it on principles of policy and conve- 
nience at a great diſtance of time from the 
firſt riſe of the inſtitution. Many inſtitu- 
tions outlive the reaſons on which they were 
founded j and the ſituation of things alters 
ſo much, that they would never have com- 
menced in after ages, though they may hap- 
pen to continue in them. This diſtinction 
U ſeems 
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ſeems of uſe in the caſe now before us, and 
I ſhall adhere to it fo far, as to enquire only 
what reaſons may have given riſe to the doc- 
trine; not what may be offered at this day 
to keep it in force. 

The reaſon which the writers on the 
crown law have given for this ſingularity of 
our law, amount to little more than the 
bare fact of its not being a crime to ſteal 
things annexed to the realty. By their defi- 
nition of larceny, they confine it to perſonal 
goods, and then it is a bare obvious conclu- 
fion from their principle, that taking chat- 
tels real, or things that adhere to the free- 
hold, can not be larceny, becauſe they are 
excluded by the terms of the definition. 
And this I think is all the reaſon that can 
be collected from Lord Coke, or from: Lord 
Hale, who follows him. 

But the queſtion, which moſt people — 
expect a ſolution of in this caſe, is, why did 
the common law confine larceny to <* perſo- 
nal goods? or in general, why was it not 
made criminal to ſteal things annexed to the 
freehold as well as things that are ſeparate 
and diſtinct from it Here we are left in 


is. lag. 107, 109. 1. Hale, 504. 5 110. 
13 | the 


paſs; but he that commits a treſpaſs is ſup- 
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the dark; and the reaſon, if it can be ans. 
ſtill remains to be inveſtigateee. 

In attempting this, it will be proper to 
keep the two caſes diſtinct, as has all 
along been done, becauſe the reaſon. on 
which they are founded do not ſeem to co- 
incide any more than their circumſtances. 

And perhaps it may be ſome ſolution. of 


the difficulty in the firſt caſe, of ſtealing 
things annexed to the frechold, if we conſi- 
der ſome principles which the common law 


favoured in reſpect to land.” 


I. Every man's land is ſuppoſed by the 
law to be incloſed, and ſufficiently fenced, 


ſo that not only the bare entry upon land 
without the owner's conſent, is in law a treſ- 


poſed by law to break the owner's. cloſe, 
This is the well-known language of a decla- 


ration in ſuch caſe; and the very ſuppoſition 


is not, even at this day, a bare fiction; but 


it was much leſs fo formerly, than it is now. 


2. Another principle that will be of uſe 
in this caſe, is “the great notoriety which 


the law ſuppoſed muſt accompany every 
tranſaction done upon the land.” This ſup- 


poſed notoriety is evident from the great 
weight the law gave to entries on the land 
I in 
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in many reſpects; an entry upon the land 
is to this day, in many caſes, eſſential to paſs 
an eſtate; thus a conveyance in fee (not of 
record) from the owner without livery on 
the land, will not paſs it; but livery of ſei- 
in is ſufficient to paſs it without deed : And 
whoever looks back on the large titles“ of 
entries,” can account for its great weight on 
no other principle, but this ſuppoſed noto- 
riety of all tranſactions done upon the land. 
From theſe principles, one of theſe con- 
cluſions will follow, either of which will 
be ſufficient to juſtify the policy of the law 
in the caſe now under conſideration. 1. Ei- 
ther that the law, from theſe ideas, judged. 
it very difficult to ſteal any thing from the 
Jand; or, 2. That the difficulty, if it could 
be-removed, muſt be fo, principally by the 
negligence of the owner. 
1. As to the natural difficulty of deslin g 
in ſuch caſes, from the ideas above eſtabliſh- 
ed; fences muſt be broke, inſtruments and 
tools brought in to ſever what was to be 
taken away, means contrived of removin g 
it; all which make the attempt more difficult 
in the execution, and more eaſily to be de- 
tected. Now the law in many caſes has re- 
garded we difficulty of committing crimes ; 


I 4 and 
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and has proportioned the puniſhment accord- 
ing to this idea. Thus breaking an houſe: 
in the night is capital, without ſtealing; in 
the day time it is not ſo much as felony. 
The greater the difficulty of committing a 
crime, the leſs frequent will be the com- 
miſſion of it: and it is an invariable maxim 
of all ſtates, ad ea que frequentius acci- 
dunt, jura adaptantur.“ The Greeks had no 
la againſt parricide, nor the Spartans againſt 
adultery, becauſe they thought ſuch crimes 
in their countries could not exiſt. 

2. If the natural difficulty of ſtealing in 
ſuch caſes was removed, it muſt be by the 
negligence of the owner. An idea which 
the law could not entertain conſiſtent with 
its other notions; or would not ſo far encou- 
rage, as to aid it by penal ſanctions. This 
notion is fully eſtabliſhed by the maxim, 
9050 Vigilantibus non dormientibus JR ſubvye- 
niunt.“ 1. (1 
If the caſe then of dealing things « et annex» 
ed to the freehold,” and the reaſon of theft 
in ſuck: circumſtances not being criminal, is 
to be thus accounted for; it will be leſs 
difficult to vindicate the law. in a ſimilar pro- 
tection of perſons clandeſtinely taking writ- 
in 855 and evidences ** relating to the freehold,” 

Hawking 
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- Hawkins obſerves, “ generally ſpeaking: 
they are of no value or ule but to the owner, 
and are not ſo much in danger of being 
ſtolen;ꝰ and I agree with him, that they 
are things which will fetch no market price, 


on account of their intrinſic value: the 


materials, if they had naturally any value, 
being rather defaced, and rendered of leſs 
general uſe by this application of them: For 
what is ſaid in the K. and Weſtbeer, of par- 
ticular trades employing ſuch materials, will 
ſcarce hold after they have been reduced and 
altered, as they muſt be for the purpoſe of 

writings. But though they are of no gene- 
ral value in themſelves, they will be of ſo 

great a value to particular perſons intereſted 
in them, that as theſe will have the greateſt 
temptation to ſteal them, ſo from theſe (it 

will be ſaid) the law ought to have guarded 
them. The obligor by ſtealing a bond, or 

the mortgagor the deeds, may defraud the 

creditor of the evidence and ITN of 

his debt. 

The anſwer to this caſe (I think), thas it 
cannot exiſt without the negligence of the 
proprietor, is much ſtronger here than in 
the former caſe: his inducements to guard 


14.1 
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them are ſtronger, becauſe they are ſo eaſily 
guarded; and becauſe if they are taken away, 
he muſt loſe his property, with leſs chance 
of detecting the invaſion of it. 

As to the ſingular cafe of putting writings 
in a box of value, the owner deſerves pu- 
niſhment rather than the thief; becauſe he 
gives temptation which did not exiſt, by giv- 
ing things a value which they had not of 
themſelves, and therefore would deſerve the 
treatment of the celebrated Juſtice mention- 
ed in Pope. 

Who ſent the thief, that ſtole the caſh, away, 

And puniſh'd him that put it in his way. 

Init. of Horace, 


Oftober 26, 1764. 


AN 


NM KN l 


AN 


A R GU M E N T 


In Favour of 


Collateral Conſanguinity; 
Delivered February 20, 1762, 


AT 


The Hearing of an Apr RAL from a 
College Election, 


B E F O R E 


His Grace the Archbiſhop of CAN TER BURY, 
the Viſitor, aſſiſted by a very learned Judge 
and an eminent Civilian. 


INTENDED AS 


An AnsweR to an ingenious Eſſay on this Subject, 
where the contrary Doctrine is advanced. 
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AN 


AR GUM EN T 


In Favour of 


Collateral Conſanguinity. 


HE general queſtion ariſing from the 

| preſent oppoſition of the college, is, 

% Whether the kindred of the Founder are 

« not entitled to a perpetual preference in 

% every election of fellows, within the words 
« and meaning of the Statutes? 


After the diſtance of above three cen- 
turies from the foundation of the college, 
it is a little ſurpriſing, that one of the 
fundamental points of the conſtitution, re- 
lating to the choice of its members, ſhould 
at this day afford a queſtion of any doubt or 
uncertainty: it is ſtill more ſurpriſing to 
reflect, that when the merits of this very 
queſtion (as to the perpetual admiſſibility of 
Founder's kin) were agitated fo far back as 
| I the. 
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the year 1681, and then decided in favour 
of conſanguinity, that the authority of that 
deciſion ſhould be attacked by ſucceeding 
members of the college, and repeatedly con- 
firmed by ſucceeding Viſitors; and yet the 
ſame plain queſtion at this moment ſhould 
be as ſolemnly conteſted, as if the Founder 
had penned his Statutes but a twelvemonth 
ago; or as if no opinion had been ever given 
upon this point. 

The point before the court, as it is ex- 
tremely ſhort, ſo it is a very plain one; and 
depends merely on the conſtruction of the 
Founder's Statutes, which in All caſes of this 
kind muſt be the baſis of the determination. 
And in a general view, theſe Statutes (as a 
means of adapting rules of conſtruction) may 
be conſidered either as the F ounder s will, or 
his body of laws. | 
If they are conſidered as a © will,” diſpo- 
ſing of what was entirely in the Teſtator's 
power, they are entitled to every circum- 
ſtance of equitable interpretation to carry 
their ng moſt” Prana op into execu- 
tion. 

If confideret «as a body of laws,” as in 
point of fact they more properly are (being 
.- ppt in the Founder's life-time, made 
for 
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for the perpetual regulation of a large ſociety, 
under the ſanction of an oath, and accom- 
panied with penalties) the intentin this caſe, 
as well as in a will, muſt equally be the 1 
ject of conſtruction. 
It will ſcarcely be denied, that the weeks 
« of a law” are the moſt natural reſort in 
queſt of a Legiſlator's meaning. There is 
no occaſion, in proof of this notion, to cite- 
the obſervations of learned writers; becauſe: 
this is not more the opinion of Grotius or 
Puffendorf, than of all mankind. There is 
hardly any one, that can have an idea of be- 
ing obliged to live by a law, which he is in- 
capable of underſtanding ; or that inftead of 
the law ſpeaking for itſelf, he muſt have re- 
courſe to the conjectures. of a few learned. 
men, who, after all, might differ from one 
another, and leave the meaning as much 
in doubt as it was before. And to inter- 
pret theſe Statutes, in any other than a lite- 
ral ſenſe, when the letter of them is plain, 
conſiſtent, and capable of attaining the end 
propoſed, would be aſſuming a legiſlative 
rather than a judicial power. I need not 
mention the particular obligation the Col- 
lege are under in this reſpect, from * the 
« oath ”” they take, to interpret their Sta- 
tutes 
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tutes, ſecundam PRARUe litteralem et gra- 
maticalem ſenſum *®. To which I may add 
the encouragement they have to do fo, from 
the great abilities and piety of the Founder, 
who either in compoſing or reviſing his Sta- 
tutes (it compoſed by Lyndwood, as ſome 
imagine) would hardly have bound his Col- 
lege on oath to a literal obſervation, if the 
letter of them was incapable of conveying 

a juſt and adequate repreſentation of his 
meaning. 

The words of the Statutes on which the 


preſent queſtion ariſes, and in which the 


Founder deſcribes the preference to his rela- 


tions, are (I ſubmit) as plain and extenſive, 


as any in the whole compaſs of language. 
There is hardly a word in the clauſe, 
but what would have great weight in itſelf, 
independent of all the reſt. The objects of 
his preference are deſcribed by three different 
expreſſions, © genus — ſanguis - conſanguini- 
as. Perhaps the Founder was unwilling to 
truſt to a ſingle word, leaſt either its popular 
acceptation or ſome technical meaning, ſhould 
tie it up in a ſenſe too narrow for his inten- 


tion. If he had merely ſaid that his Kinſ- 
* Vid. Appendix, marked D. Vid. Appendix, 


men 
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men (fo amply deſcribed) ſhould be chofe 
Fellows: it might (I ſhould' think) have 
been a queſtion; whether they would not 
have been eligible in ſome degree of prefer.. 
ence, tho no other expreffions had been in- 
ſerted in their favour ; becauſe the College 
was intended to have perpetual exiſtence ; 
and his Kinſmen being once pointed out as 
proper objects, would, as long as they laſt- 
ed, have had a reaſonable preference by im- 
plication of law. What then are we to 
think of the words in omni Electione 
4 futuris temporibus facienda ano, 
te et ante omnes alios ?” 

Is there any thing in this clauſe or in any 
part of the Statutes, that in any degree re- 
ſtrains the generality of theſe words ? The 
expreſſions “ Illi qui ſunt vel erunt”—and 
« ſi qui tales fint,” by ſuppoſing a failure of 
Kinſmen may happen, have been indeed made 
uſe of for this purpoſe. But theſe words, 
by ſuppoſing a failure of Kinſmen may hap- 
pen in particular inſtances (and, the form of 
penning the ſubſequent provifions in caſe it 
| ſhould) do in my opinion ſtrongly ſhew the 
perpetuity of the intention; and imply, that 
if there are any ſuch, whenever they offer, 
| _ muſt be preferred. And in this ſenſe 

| K they 
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they will co-operate with the proviſion in 
the clauſe—*< Quibus deficientibus, tunc illi 
« qui ſunt vel erunt (the very ſame expreſ- 
« ſions) de locis vel parochiis,” &c. 4 

The word “ deficere” in its natural fenſe, 
and in theſe Statutes, is applied not to de- 
note a total extinction, but a temporary fail- 
ure; thus a few lines afterwards the clauſe 
runs, that the College, on one or more vacan- 
cies, ſhall chuſe tot quot ſupplere poterint 
numerum deficientem.” Experience ſhews 
ſuch temporary failures of Kindred do hap- 
pen ; and it was as reaſonable to provide for 
ſupplying ſuch failures by a new ſubſtitution'of 
perſons, as it would have been in caſe of a 
total failure or extinction of Kindred. In- 
deed, if the Founder's words had ſuppoſed 
an extinction of Kindred, the gentlemen on 
the other fide have ſhewed he would have 
ſuppoſed an impoſſibility; for they have 
Made the univerſality of Kindred thus ex- 
tended one of the capital objections to the 
claim itſelf. 

Thus far the Founder (I ſhould Klee) 
would have explained himſelf to the fatis- 
faction of moſt reaſonable minds, if he had 
—_— his preference on the words © princi- 
<< palifer <t ante omnes -alios ;” eſpecially 

connected 
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connected with the expreſſions ** in omni 
« Electione in futuris temporibus facienda.” 
But he has gone a great deal further, He 
has, with ſome reſemblance to the ** ſub- 
10 ſtitutions” in the Roman Law , pointed 
out expreſly, who his ſubſtituted heirs ſhall 
be, in caſe the inſtituted heirs do not accept. 
4 Quibus deficientibus, the candidates are 
to come from thoſe places where the College 
livings or eſtates lay; and then as a third 
ſubſtitution (in caſe the ſecond fails) the Dio- 
ceſe of Canterbury is to be preferred ; after 
which, the competition is opened to ſeveral 
counties. And there is ſomething material 
to obſerve in the different manner of pen- 
ning the different parts of this clauſe, The 
Kinſmen are eligible, * ubicunque fuerint 
% oriundi;” no local attachment, as in the 
latter part of the clauſe * pre ceteris oriundi 
de Dioceſi Cantuar. or from one county 
in preference to another, When he comes 
to ſpeak of ſtrangers, one county might na- 
turally be more regarded than another, as 
his birth, or connections acquired by reſi- 
dence on livings, or friendſhips contracted 
there, had preſerved them in his memory, 

= See Heineccii Antiq. Rom. Jur. I. 2. tit. 15. 

| "NS But 
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But local diſtinctions fail in reaſon, when 
applied to Kinſmen ; a relation is not va- 
lued as ſuch, becauſe he lives at one place, 
more than if he had. lived at another; and 
therefore his relations, with great propriety, 
were made eligible © ubicunque fuerint ori- 
, undi.“ And give me leave to ſay, this 
univerſality in the preference in ſome degree 
denotes the permanence of the intention. 
Had the Founder confined his regard to re- 
lations in particular counties, they might 
ſoon have failed: the more it was diffuſed, 
he muſt needs have foreſeen, the more likely 
it was to continue. 

I will own indeed the Founder has added 
one reſtriction even as to his relations: I 
think it is the only one; and it is ſuch an 
one as redounds greatly to his honour: that 
tho' in every election, at all future times, 
they muſt be preferred to every body elle, 
and that too, tho'. they come from either 
quarter of the Globe ; yet this preference 
even of his neareſt relations is not to be in- 
dependent of character: perſonal merit is as 
neceſſary a qualification in them as in other 


candidates; they muſt be reperti Habiles 


« et idonei: 80 that (contrary to what a 
learned gentleman inſinuated) the Founder 
| has 
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has made every vacant Fellowſhip a prize 
for learning. The expreſſions, ©* Habiles et 
idonei,“ as it appears from ſeveral parts of 
the Statutes *, point principally at the morals 
and learning of the candidates : which fur- 
niſhing no exception in the preſent caſe, need 
be no further particularly inſiſted on here. 
But if literary and moral qualifications are 
in general as ſtrictly required in the Kinſ- 
men as in other candidates, what objections 
can they be liable to in any caſe? or what 
motives can excite a prejudice againſt the 
Founder's family, more than againſt ſtran- 
gers ?—There is ſo little of gratitude in a 
prejudice of this kind, that one would be in- 
clined to hope a noble ſeat of learning will 


diſclaim it. 
It does not appear that the Founder's 


Kin, when admitted of the ſociety, have 
any advantage over the reſt of the Fel- 
lows, except (a thing in point of value not 
worth excepting) the mere . avoidance of a 
year of probation.” 

If a double income had been annexed to 
Conſanguinity, if the Warden and Officers 
of the College muſt have been choſen only 
from Kinſmen, then there might have been 


Appendix, Extract marked B. 
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more plauſible grounds for prejudice or diſ- 
content. What is the hardſhip they avoid, 
by being exempted from a year of probation, 
will be evident, by obſerving what others in 
that fituation are obliged to ſubmit to. 
Scholars it ſeems (for fo the Founder has di- 
rected all but his Kinſmen to be called on 
their admiſfion) are during the firſt year re- 
ſtrained from exerciſing offices, or interfer- 
Ing in the buſineſs of the College. Young 
perſons, I believe, juſt come into a learned ſo- 
ciety, would not be very forward in engage 
ments of this kind; nor do offices, commonly 
attended with ſome profit, fo ſoon come to 
their turn, And yet this is all the difference 
between Scholars and actual Fellows; be- 
tween thoſe who come in as ſtrangers, and 
thoſe who are admitted as Kinſmen, Scho- 
lars, as well as Kinſmen, are to reſide in 
the College during the firſt year, and to be 
maintained there at the public charge, 
What inconvenience then is it to the College 
to admit Founder's Kin as actual Fellows? 
Their qualifications muſt appear in the ſtrict- 
eſt manner on their examination; they muſk 
be habiles et idonei; and if they greatly 
_ degenerate afterwards, fo as to be unworthy 
of the ſociety, the College has exactly the 
Sterk. ſame 
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fame remedy to correct or remove them as 
other Fellows. 
It is very material with in to the 
equity of this caſe, to confider whether the 
Founder's relations, at leaft at the time of his 
death, were upon the whole on equal terms 
of advantage with the reſt of the world by 
this charity, and even the extenſive prefer- 
ence they haveinit. That immenſe treafure 
employed by the Founder in building, found- 
ing, and endowing a College, or perpetual 
body of ſo many members, may (and indeed 
ought to be) confidered as transferred from 
his relations; many of whom might have 
been, to all poſterity, more enriched by gifts 
to them and their heirs, than they can be 
by this eleemoſynary bounty; and many of 
whom, as all his female relations, can never 
in this ſhape partake of his bounty at all. 
And yet one ſo great an enemy to the Salic 
Law ?, as the Founder was, even in public 

ſuc- 


The famous war which Archbiſhop Chichele ad- 
viſed King Henry the Fifth to make againft France, 
{and on account ef the great flaughter in which, he 
founded his College to pray for the ſouls of all faithful 
people deceaſed) was grounded on Henry's title to the 

Crown of France, in oppoſition to the Salic Law; 
| K 4 which 
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ſucceſſions, would never have ſet it up in his 


own family, by excluding his female rela- 
tions from a ſhare of his bounty, had he left it 
among his relations at his deceaſe. Now the 
females can only derive claims to others, with- 
out any enjoyment themſelves : they can- 


not ſo much as eat the Founder's bread, un- 
leſs ſome future Warden ſhould think it with- 


in the equity of the Statutes, to look out 


for a female couſin as his conſort. Surely 
then, every thing being conſidered, the Foun- 
der's relations are entitled to ſome little pre- 
ference, though at beſt it can be but a poor 
equivalent for what he might have left them 
excluſively at his deceaſe : and when all 


mankind are thus taken into his family, thoſe 
who properly belong to it ought to enjoy a 


decent charity, which, as it is ſmall, ought 
to be perpetual in its duration. 

1 never yet underſtood that natural duties 
could be compounded for by acts of chari- 
ty; or what merit any man could have in 


which Heineccius (I. 2. & 145 de Jure Nat, et Gent.) and 
other writers, have ſince called the French Law of Suc- 
ceſſion. See the Archbiſhop's ſpeech in Hall's Chroni- 
cle, fol. copied by Duck in his Life of Archbp. Chichele, 
and finely worked up by Shakeſpeare, in his Play of 


founding 
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founding an Hoſpital or a College, while 
his relations are left to ſtarve or ſhift how 
they can. The moſt refined morality teaches 
us, that if any one provide not. for Git 
own, and eſpecially for thoſe of his, own 
houſe, he hath denied the faith, and is 
worle than an Infidel .“ The pious Foun- 
der ſeems to have been of the ſame way of 
thinking, not only by the proviſion he has 
made for thoſe of © his own houſe,” but by 
the ſolemn preamble, with which he has 
introduced it. Cum ſecundum Apoſtolum 
* teneamur bonum facere ad omnes maxime 
* autem ad Domeſticos Fidei ©,” — Whom 
could he mean by the Houſhold of Faith, 
but thoſe of his own Family ? Thoſe per- 


ſons, whoſe religious principles he beſt knew, 
who grew up under his own eye, and. un- 


1 x Tim, c. v. ver. 8. The nornia of our tranſla- 
tion, for ** thoſe of his own houſe,” reads kindred.” 
It may be obſerved, that the word (Tporos) in the ori- 
ginal rendered . provideth for, is as expreflive as any 
in the Greek Language to denote a forethought that 
extends to poſterity : this ſenſe of it is ſuffi entiy evi- 
dent from two paſſages in Xenophon. Oire 0 rarigec 
porod gt Twy Ted. and da, Tot Kid'erar & mporoay 


&J:apov. Cyripæd. 
Sal. vi. ver. 10. Vid. Appendix, marked A. 
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ſucceſſions, would never have ſet it up in his 
own family, by excluding his female rela- 
tions from a ſhare of his bounty, had he left it 
among his relations at his deceaſe. Now the 
females can only derive claims to others, with- 
out any enjoyment themſelves : they can- 
not ſo much as eat the Founder's bread, un- 
leſs ſome future Warden ſhould think it with- 
in the equity of the Statutes, to look out 
for a female couſin as his conſort. Surely 
then, every thing being conſidered, the Foun- 
der's relations are entitled to ſome little pre- 
ference, though at beſt it can be but a poor 
equivalent for what he might have left them 
excluſively at his deceaſe : and when all 
mankind are thus taken into his family, thoſe 
who properly belong to it ought to enjoy a 
decent charity, which, as it is ſmall, ought 
to be perpetual in its duration. 

1 never yet underſtood that natural duties 
could be compounded for by acts of chari- 
ty; or what merit any man could have in 


which Heineccius (I. 2. & 145 de Jure Nat, et Gent.) and 
other writers, have ſince called the French Law of Suc- 
ceſſion. See the Archbiſhop's ſpeech in Hall's Chroni- 
cle, fol. copied by Duck in his Life of Archbp. Chichele, 
and finely worked up by Shakeſpeare, in his Play of 
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founding an Hoſpital or a College, while 
his relations are left to ſtarve or ſhift how 
they can. The moſt refined morality teaches 
us, that if any one provide not. for hir 
own, and eſpecially for thoſe of his. own 
houſe, he hath denied the faith, and is 
worſe than an Infidel *.” The pious Foun- 
der ſeems to have been of the ſame way of 
thinking, not only by the proviſion he has 
made for thoſe of his own houſe,” but by 
the ſolemn preamble, with which he has 
introduced it. Cum ſecundum Apoſtolum 
* teneamur bonum facere ad omnes maxime 
* autem ad Domeſticos Fidei *,” — Whom 
could he mean by the Houſhold of Faith, 
but thoſe of his own Family ? Thoſe per- 
ſons, whoſe religious principles he beſt knew, 
who grew up under his own eye, and un- 


1 I Tim, c. v. ver. 8. The margin of our tranſla- 
tion, for ** thoſe of his own houſe,” reads kindred.” 
It may be obſerved, that the word (pores) in the ori- 
ginal rendered © provideth for,” is as expreflive as any 
in the Greek Language to denote a forethought that 
extends to poſterity : this ſenſe of it is lufkcieaty evi- 
dent from two paſſages in Xenophon. Oire ya! Teriges 
pero Twy Teddy. and daν,— Tot KideTai & mforoay 
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der his own great example? This ſenſe of 
it is immediately explained by ſubjoining 
| that preference to the preamble; it is like- 

wiſe fo explained in a leſs degree, by direct- 
ing, that in caſe of failure of relations at 
any particular time, the next perſons to be pre- 
ferred ſhould be choſe from the places where 
the College had livings or eſtates. Doubt- 
leſs he intended, that worthy Clergymen 
who reſided there, and who had left the 
College with a great regard for the Founder's 
memory, and for his relations, might bring 
up young perſons in their pariſhes to be moſt 
properly qualified to fucceed to the College, 
in caſe relations failed; and to carry there 
a due eſteem for the Founder's Family, 
when, by becoming Members of the Col- 
lege, they were adopted into it, 

Now when the words of an Apoſtle are fo 
recited and ſo underſtood by the Founder, I 
would aſk any one, how extremely ill the 
ſpirit af this precept would have been com- 
plied with, by excluding from his bounty 
one half of his relations, at the ſame time 
that above half the world was enabled to 
partake of it; that his regard to the reſt of 
mankind ſhould be extended to all futurity, 
and yet that ſo ſtrictly due to his own fa- 
1 1 | g mily, 


- 
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mily, ſhould be as limited in its duration 
as its objects? I ſhould have been aſhamed 
to have ſaid ſo much in defence of natural 
duties, if ſo much had not been ſaid on the 
other ſide, to ſhew the relation was extinct, 
and what inconveniences (if now ſubſiſting) 
it would be liable to. 

I hope, in ſome meaſure, to anſwer what 
has been ſaid to that purpoſe : but as the 
ſtrength of the Appellant's caſe is on the 
Statutes, I beg leave to mention other parts 
of them, that are very ſtrong in their favour. 

And beſides, the obſervations that ariſe from 
this clauſe, and from conſidering the extent, 
the equity, and motives of the preference it 
gives; the Founder has taken many other 
opportunities, in the courſe of his ſtatutes, 
to confirm this munificent intention to his 
kinſmen. 

In the Statute de annul veſte liberata,” 
he has very particularly mentioned them, 
and annexed the ſame ſuppoſition of per- 


petuity to them, as he has to the Founda- 
tion itſelf. 


Nor does it at all fignify, whether this 
_ clauſe is now. become obſolete or not; be- 


cauſe it equally ſhews, ** quo animo, the 


See Append, extract marked E. og 
Ute. word 
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word *© conſanguinei ” was inſerted at the 
time of making the Statutes. I might even 
admit the inſertion of the word © conſan- 
guinei” to be unneceſſary in that place, 
and the diſtinction there made between the 
« alii and conſanguinei to be totally 
immaterial to the purview and operation of 
the clauſe, as the * conſanguinei ” would 
have been bound by the general words 
« yniverſi ſocii :” for the intent of this Sta- 
tute was to preſcribe uniformity of Habit 
in the college ; and the kindred, as Fellows, 
would have been included, without being 
rticularly mentioned. But my inference 
is this—that from their being inſerted in 
this, and many other places, without neceſ- 
ſity, it inconteſtably follows, they were 
continually uppermoſt in the Founder's 
thoughts; and were intended to be mem- 
bers of the college as long as it laſted. _ 
After the words of the Statutes have been 
thus conſidered, the great difficulty, one 
would apprehend, muſt be to find, what 
objections can poſſibly be made to this 
claim. The gentlemen, indeed, who op- 
poſe it, have, I obſerve, in the courſe of 
their argument, with great caution deſerted 
the college ſtatutes, and fortified themſelves 
with 
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with objections drawn from other topics. 
They have inſiſted, that conſanguinity it- 
ſelf muſt, at ſuch a diſtance of time, be 
extinct; — that if it was ſo extended, all the 
world will in time be able to claim as kin- 
dred, and that too as a plain conſequence 
of our being all deſcended from Adam.— 
They have likewiſe pretty fully infiſted, . 
that ſuch a notion of conſanguinity is very 
different from what laws have had in other 
caſes. Theſe objections, I ſubmit, will all 
vaniſh, when we keep our eyes on the Sta- 
tutes, though they do not ſeem to have 
much force conſidered by themſelves: 
but as they have been altogether inſiſted 
on, I will beg leave to touch lightly upon 
them. 11. 

1. And thoſe who argue, that diſtance 
of time extinguiſhes relation, I am afraid, 
are governed by names, rather than the 
proper evidence of the thing itſelf. A very 
few deſcents will outſtrip the names of re- 
lation; but the relation itſelf is in every 
particular caſe a queſtion of evidence. The 
general want of evidence beyond certain 
degrees, in common caſes affecting collate- 
ral conſanguinity, may have raiſed a pre- 
ſumption, that collateral conſanguinity ex- 

pires 
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 pires beyond ſuch a degree. But no pre- 
ſumption can prevail againſt contrary proof. 
How many caſes continually happen at law, 
about diſtant periods of time, where, on 
defect of evidence, a tenth part of the time 
would give birth to preſumption ; and yet z 
written proof produced on the other fide, 
has grounded a determination directly con- 
trary to the general current of preſump- 


Tpbe preſent is perhaps che only caſe 
where collateral conſanguinity is neceſſary 
to be confidered at any great diſtance. And 
in 4 caſe where there can be none but col- 
laterals, and who therefore in reaſon and 
equity ought to ſtand in the place of lineal 
deſcendants, who by the unanimous ſuffrage 
of all writers in the world ſucceed * in in- 
fnitum;” where their right is ſupported by 
the Founder's expreſs nomination, and the 
conſanguinity itſelf is capable of the ſtricteſt 
legal proof in the application to every par- 
ticular cafe, nay, admitted to be proved in 
the preſent; what preſumptions deduced 
from technical reaſoning of courts of law in 
different caſes, can deftroy a right ſo cir- 

cumſtanced, and fo protected? 


2. But 
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2. But the univerſality of collateral tela- 
tion thus extended, has been ſaid to be an 
undeniable argument ab inconvenient.” 
All mankind may by this means come in as 
of kin to the Founder. I cannot help ob- 
ſerving that this objeQion comes with very 
little grace, when it is remembered, that 
the Founder himſelf has already 
opened the door to all mankind, in caſe of 
failure of his relations. His original view 
in doing fo, ſeems to have been princi 
to provide for the fupport of the ſaccefſion = 
in his college; in caſe the difficulty of 
proving relation at any great diſtance thould 

check, his inſtitution if it had been origi- 
nally confined to his relations. For it can 
ſcarce be ſuppoſed from the penning of the 
Statutes, that the Founder ever intended to 
exclude his on relations in preference to 
frangers; one might rather ſuppoſe, that if 
tions, properly qualified at their admiſſion, 
it would be more agrecable to his inten- 
But that event, in the moſt favourable 
oiroumſtances, will ſcarce ever happen. For, 
1. There are umſurmountable difficulties in 
"PO ae the proof muſt be ſtrictly 


legal: 
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legal: if it is not, the college may except, 
(and have often excepted) to the pedigrees. 
Many of thoſe who are real relations have 
very likely no means of proving themſelves 
ſo; or, which is the ſame thing in its 
conſequences, have no knowledge of their 
relation, or that they have any evidence to 
ſupport it. The difficulties of proof are al- 
moſt peculiar to this kind of claim. The 
diſuſe of viſitations by Heralds under the 
Great Seal, the diſcontinuace of inquiſitions 
poſt mortem, the neglectof pariſh regiſters, 
and the careleſſneſs of families themſelves, 
in preſerving their own evidence, will pre- 
vent ninety- nine out of an hundred from 
ſupporting a claim if apprized of it. 

But there are many other obſtacles in the 
claimant's. way: every candidate by the Sta- 
tutes © muſt be tres annos ad minus,” as to 
his ſtanding in the univerſity; how many rela- 
tions are there who being otherwiſe provided 
for, do not come at all—or don't ſtay there 
ſo long —or no vacancy happens in the Col- 
lege, while they do ſtay ? Every candidate 
muſt be above 17 and under 26 years of age; 
.many. may have no opportunity of ſtanding 
there till paſt that age. To all theſe obſta- 
| Appendix, extract marked B. ® Ibid. 
| n cles 
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cles add, that many relations go to another 
Univerfity ; many to none at all; being bred 
up in Trade, in the Army or Navy. Many 
of the relations one may ſuppoſe are females, 
and fo incapable of claiming ; half that are 
born with a capacity of claiming die before 
they are ten years old. So that take any 
pedigree, that has ever been preſented to 
the College, and the claimants, I may ven- 
ture to ſay, will bear no proportion to the 
number of deſcendants. 

It is evident then, that after making the 
neceſſary deductions, this objection of the 
univerſality of Collateral Relation, however 
ſwelled by fancy, is reduced to nothing when 
fairly examined. And let me aſk, what be- 
comes of the ſuggeſtion in point of fact? Are 
the College at preſent over-burthened with 
Kinſmen? Let them ſhew by theirentriesthat 
they are. And yet, till the moment of this diſ- 
pute, they were obliged under the laſt de- 
cree, to admit Kinſmen, when no particular 
exception could be made to the claimant 
himſelf. What then is to be concluded 
from this ſcarcity of Kinſmen in the Col- 
lege ? Either that thoſe who applied as ſuch 
have been unaccountably perſuaded to give 
Ty their rights on a promiſe of general ad- 

L miſſion, 
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n or that none Pur of late applied 
as Kinſmen. 2 

J muſt not forget one argument chat 1 
expected to have heard upon this occaſion, 
as it, makes a conſiderable figure in the Eſ- 
fay*, that has been mentioned and often al- 
luded to by the learned author, who owns 
„ he has ſo habituated himſelf to the man- 
ner of thinking in it, that he cannot put 
himſelf out of that train.” And, though I 
do not agree with him, „as to the impru- 
dence of publiſhing it,” I am a little ſur- 
prized to find a new oppoſition ſupported 
* no new argument. He has, among other 
objections, taken occaſion (from the uſe of 
the word * ſanguis I imagine) to obſerve, 
that the, blood of a common anceſtor is, by 
' a multitude of deſcents, fluiced into ſo many 
different channels, that a collateral relation, 
in the tenth degree, for inſtance, will not have 
a two hundred thouſandth part of the blood 
of the common anceſtor : in proof of this, 
we are ſent to common arithmetic ; and 
thus, to be ſure, conſanguinity is made to 
vin by demonſtration. As this objeRtion 


| A EH on Collateral ene binchyety as 
it affects All-Souls College, N in 1750. See 
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can hardly be propoſed in a ſerious view, 


I am at a loſs to anſwer it in one: and ſhall 


only obſerye, that this confined notion of re- 


lation ſeems a little injurious to the human 


ſpecies, at a time of day, when there 1s 
hardly a race-horſe advertiſed in the papers, 


| whoſe pedigree, traced at leaſt ten deſcents, 


is not regularly atteſted, by way of recom- 
| mendation.—The world, in ſuch a caſe, form 


their judgment on Horace's maxim :— Eſt 


in equis patrum virtus.” 
3. The gentlemen have been more ſeri- 


dus in their other head of objections, drawn 


from the limitations that our own and other 
laws have put on conſanguinity in other 
caſes. I believe every body here, that has 
ſo much as heard the Statutes read; and the 
cath to interpret even theſe Statutes ſecun- 
dum planum *« & litteralem, not planum 
& legalem ſenſum; for that might be 


a contradiction; and the oath to obſerve 


. * theſe laws and no other,” will be before- 
hand in obſerving, that reaſoning from other 
laws muſt be very foreign to this purpoſe, 


whatever propriety or ſtrength ſuch laws 


have in themſelves. As foreign too muſt be 
the reaſoning from more confined. regula- 
: tions, with reſpect to conſanguinity in other 


L 2 colleges, 
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colleges, where we have been told ſome ad- 
mit two Kinſmen, as New-college; others 
at moſt only fix, as St. John's college. 
Thoſe colleges are bound by their own Sta- 
tutes, and it is ſufficient that they. conform 


to. their Founder's regulations: and they 


are no more an argument of reſtraint in our 
caſe, than the reſtraints in other laws are; 
though (for my own part) I think it ſeems 
a greater hardſhip on them to be obliged 
to admit two or fix, than one or ſo who 
may accidentally offer, 
The reaſoning drawn from other hives 
muſt (I ſuppoſe) be ſtated in this manner: 
— That many laws having limited conſan- 
guinity within certain boundaries, the Foun- 
der, eſpecially as he was a great Lawyer, 
muſt have conſidered conſanguinity as other 
laws have done; and conſequently though 
he has not limited it in terms, yet in un- 
derſtanding it as other laws have done, muſt 
be thought to ſpeak with the like reſtric- 
tions.—This, I think, is the utmoſt ſtrength 
of the objection. On the other hand, I would 
obſerve. in general, that the very reſtraints 
put on conſanguinity by poſitive laws, ſhew 
that of itſelf it is naturally unlimited: and 
that it ſeems more reaſonable to imagine, 
| =y that 
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that the Founder fpoke his own meaning, 
rather than that of other people whoſe 
opinions perhaps he never ſaw" : and many 
of whom ſtarted their conjectures long after 
his death: — that in a caſe too of ſuch im- 
portance, he would hardly have left limita- 
tions to have been implied, when all other 
laws, in every particular object, have exprefly 
defined the limitation of neee and 
adapted it to every particular caſmm. 
One great inſtance of legal limitation, is 
ſuppoſed to occur in the Roman Law of in- 
teſtate ſucceſſion. Where the | collaterals 
are to ſucceed, ** etfi decimo gradu'fint” — 
Inſt. lib. 3. tit. 5. § 5. this form of expreſ- 
fion, it muſt be faid, carries a limitation 'on 
the face of it; for, what (it may be aſked) 
can the words altho' they be in the 
«tenth degree import, but that the ſuc- 
ceſſion ſhall not be extended beyond the 
tenth. degree. But with great ſubmiffion, 
it may with much more reaſon be contended, 
that this very paſſage bears a quite contrary 
meaning: for at moſt the limitation there 
ſuppoſed, can ſubſiſt by implication * 
there are no prend 1 — Words, to 


” See the ſtring of Canoniſt and Civilians rited in 
| the l above-mentioned. | 


L 3 _ reſtrain 
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reſtrain the ſucceſſion. to the tenth degree: 
and an implication of that ſort, » would de- 
ſtroy the text from whence it ariſes; for 
the Emperor's text plainly refers to the De- 
cemviral Law, as a then ſubſiſting law; and 
was never intended to introduce a new law 
with regard to collateral ſucceſſion, but to 
recite the law as it then ſtood. Beſides, 
Bynkerſhoek , Heineccius *, and Coccius ?, 
the moſt eminent modern interpreters of the 
Roman Law, all agree the Decemviral Law 
referred to in this text, is the Fons Ro- 
% mani juris in regard to ſucceſſions. 
And the Decemviral Law is as unlimited 
witk regard to the agnatic or paternal ſuc- 
ceſſion; as it is poſſi ble AST SI Ix TES 
«'TATUS/ Mokrrux coul suus HERES 
„NEC 'ESCIT, AcNATUSs PROXIMUuS Fa- 
© MILIAM HABETO“ - and the Emperor 
in Novel 118. c. 4. has made the ſucceſſion 
of the cognati, or thoſe of the mother's. 
fide; equal to the paternal! or, agnatic ſuc- 
ceſſion, by which; ſays Heineccius, the ſuc- 
— of the 8 Was n. ad, 


5 1 EI , if 1 ; ' p 
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Heinecc. Antiq. Jur. Rom, Vol. 2. p. 34. 24. 

„ Coccii. Comment in Grot de Jure Belli ac Pacis 
in diſert Pram. 12. lib, 4. *. Vol. $. . e 


infinitum ; 
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infinitum ; but he never would have ſaid 
ſo, if he thought the Emperor intended in 
his inſtitute to repeal the unlimited ſue- 
ceſſion of the Decemviral Law. There are 
other circumſtances that plainly prove, that 
no limitation was deſigned in this paſſage; 
for when the Emperor intended a limita- 
tion, he expreſſed himſelf differently: thus 
in this very title it is . etſi in decimo gradu, 
as to the agnati; but there, in regard to the 
cognati, (though he afterwards aboliſhed 
the diſtinction) it is uſque ad ſextum 
«©: Gradum.” And if he had intended to 
reſtrain the agnatic ſucceſſion in this paſ- 
ſage; he would not only contradict the De- 
cemviral Law to which he refers, but what 
he had laid down only a title or two before 
in his own inſtitute : for he had -expreſsly 
ſaid, 1.4. tit. 1. & 3. that the agnati - ſhould 
ſucceed '«* etſi longiſſimo gradu ſint;: - and 
it is plain the word “ etſi can imply no li- 
mitation there. I know ſeveral commentators: 
have been cited in form, to ſhew the Em- 
peror intended a limitation; as Nicholas de 
Ubaldis, Covarruvias, Loridt, Gail, and 
others; but I apprehend, it is ſufficiently 
plain from the paſſage itſelf, that no ſuch. 
limitation was intended; and therefore it is 

LS. unneceſſary 
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unneceſſary to trouble the court with opi- 
nions of writers on this fide, who, I believe, 
outweigh thoſe of the other in character 
and number; ſach are Heineccius, Bynker- 
ſhoek, Coccius, Domat, Vinius and Wood. I 
will only mention, that the obſervations of the 
laſt author, Doctor Wood: *, come with 
more force in the preſent caſe, not only-as 
he was eminent in'the knowledge, both of 
the Common and Civil Law, but as a fel- 
low of New College in Oxford, at the time 
he wrote his inſtitute: and the noble Foun- 
der of that College, William of Wickham, 
has given a like ſtatute in favour of his 
Kinſmen; and therefore, Doctor Wood muſt 
often have had the point in eontemplation: 
that College too, is above fifty years older 

than this, and yet “relation is not yet 
«deemed extinct, or pedigrees of three 
hundred years thought far fetched,” as 
one of the gentlemen was pleaſed to inſinu- 
ate from an obſervation of Lord Clarendon's*. 
Tho it is an obſervation, I am apt to think, 

| nn * a en ee 1 
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.* See. Dr. Lowth's Life of William of Wickbam, 
p. 181. 194. » Hiſt. of the Rebellion. Edit. Oxon. 
Vol. 2. 162, Book the dxth in ine. FRY n 
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a judicial capacity, or in another perſon's 
caſe; when, he informs us the Lord Say, 
who had pretenſions of this kind, Was the 
Pilot who ſteered to the ſubverſion of the 
« government, the reflection on the pedi- 
gree, looks rather like a prejudice, againſt 
the, character, chan an _ Wut the 
claim. 
10 . of the artnet ©n 
the Roman law, we are at liberty to ſearch 
the laws of Greece, as the Romans did in 
compiling. it. And the Athenian law is 
equally unlimited as the Decemviral law, 
to which, perhaps it gave riſe. By that law, 
if a perſon dies inteſtate, an eſtate deſcends, 
for want of brothers and ſiſters, to the chil - 
dren of brothers and ſiſters on the father's 
ſide, and ſo on to their iſſue; always Pre- 
ferring the males to a more remote diſtance. 
But if the males are extinct, then it goes 
to the collaterals on the mother's ſide, as 
far as ſecond couſins; if they failed at that 
diſtance, the eſtate came back to the fa- 
ther's fide, and went to “ his next relation“ 
without limits — ? Tges argos eyyuraty 
({cl. yera) xugocr eva. . This law, which, 
for its preciſion, bers the maturity and 
exactneſs of the Grecian policy, is preſerved 


I by 
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by-Ifeus and ' Demoſthenes , collected by 
Petit in his Leges Attice *,, and by Arch? 
biſhop Potter in his Grecian Antiquities. 
There is another paſſage of Demoſthenes, 
not taken notice of by Petit, that ſeems to 
confirm this law of Inteſtaey - where the 
orator, in accounting for Solon's 'defign' in 
permitting citizens to make wills, where 
there were no legitimate ifſue— obſerves, / 
that it was not to deprive the next of 
Kin of their rights, (ove we & ονꝰνοννν tus 
eyyurety you Y ayypacs ) but that by 
propoſing a matter of common utility, he 
might engage men to contend with each 
other in good offices. So that even under 
the Athenian Law in regard to wills, the 
right of the next of Kin, in caſe there was 
no will, ſtands confirmed and eſtabliſhed. '- 
Thus uniform are the laws of Greece and 
Rome, in regard to the extenſion of collate- 
ral ſueceſſion. And if any argument is to 
be drawn from caſes of ſucceſſion, it will 
be mueh ſtronger When we come to reflect 
on the In any _ Doe Wer _ 


* 


C « Edit Wal fol. 135. Lib. " tit. 6, Vol. 1 
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divine law, as delivered in the Book 
of Numbers, c. xxvii. v. 8 — 11. where 
it is ſaid, If a man has no ſon, nor daugh- 
ter, nor brethren of his father,. — he 
<« ſhould give his inheritance unto his kinſ- 
4 man that is next of kin.“ Pithzus * (in 
his Moſaicarum et Romanarum Legum Col - 
latio) compares this paſſage with the Decem- 
viral law; and Grotius, in his comment on the 
place, adopts the compariſon of Pithæus. 
Among other .laws of ſucceſſion, that of 
the Common Law of England is not to be 
forgot on this occaſion; and that every 
body knows is as unlimited as any other can 
be: it permits the eſtate to deſcend to the 
blood of the firſt purehaſer, without regard- 
ing diſtance ; and only ſhortens the inveſti- 
gation in particular inſtances, by admitting 
it as a rule of proof, that the perſon who 
claims, ſhall prove himſelf of the whole 
blood, to the perſon laſt actually ſeized,*, TS 
Beſides what ariſes from conſidering theſe 
laws of ſucceſſion to eſtates, the learned 
gentleman who ſpoke before me, has men- 
tioned a Wy. remarkable inſtance in a caſe 


* pith. opera, 4to. p. 111. or this tradt i in- dens * 
parate, p. 79. Co. Lit. 12. a. * Wright's Te- 
nures, 184. and Treatiſe of Deſcents. | 7 

0 
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of public ſucceſſion: that of Henry the | 


Fourth, the Founder of the royal houſe of 
Bourbon, who ſucceeded to the crown of 
France, though related to St. Louis in the 
tenth degree, and claiming the crown at 
the diſtance of three hundred years from 


the death of the common anceſtor. Hiftory 


hardly furniſhes a more remarkable inſtance 
than this; though the law would have been 


the ſame, had the diſtance been twice as 


great. For in all ſucceſſive or hereditary 
kingdoms, when any particular family 'is 
once elected to the throne, and the courſe 
of ſacceflion in the poſterity of that family 
is not particularly preſcribed' by the peo- 
ple, the law of inteſtate ſucceſſion, wi th 
regard to inheritance of eſtates, operates in 
the ſame manner as to the public ſucceſſion 
of the crown. But a right of this kind 
is not often ſo well protected, as that of a 
private right to an eſtate: and therefore 
inſtances of this kind are leſs to be ex- 


pected. 


i And yet Thuanus ſays, if his religion had not ſtood 
in his way, there could have been no doubt as to his 
title. Hiſt, ſui Temporis, Vol. 5. lib. 97. and ſee Mo- 
dern Univ, Hiſt. Vol. * p- 335» 336. where the = 
digree is traced. 

a Heinecc, de Jure Natur. et Gent. lib, 2. 5 143. 


But 


CoLLATERAL” CONSANGUINITY. 157 
Baut notwithſtanding all that has been ſaid 
in anſwer. to an objection founded on the 
Roman Law. of. ſucceſſion, it muſt be ad- 
mitted, that rules of law in regard to ſuc- 
ceſſions, can never have any great weight 
in a queſtion of this kind. For, 1. the 
general object of laws in thoſe caſes, is 
merely *, Proximity ;” one perſon only is 
to have the eſtate, and that perſon is to he 
next of kin to the inteſtate. A caſe of 
that kind, is in all its circumſtances differ- 
ent from our own. 2. Rules of law in re- 
gard to ſucceſſions, take place only for 
want of a diſpoſition of the owners them- 
_ ſelves; and applied to the Appellants, they 
ſhew indeed in what light they would have 
ſtood, if the Founder had died inteſtate, 
and his Kinſmen were now claiming! his 
eſtate ; but this is not a caſe of inteſtacy. 
And any one may diſpoſe of his own, to 
whom, and at what diſtance he pleaſes; 
and no law would pretend to ſay whoa! a 
ſhould ſtop. | 


They would prevent an eſeheat propter defectum 
Hæredum; and the court (as I was informed by the Re- 
giſter) after we were withdrawn, | ſaid, if the College 
was to be diſſolved to-morrow, the Appellants would 


be entitled to n TRUSTS 
at law. 


But 


——u37 . — ̃ onde, i 4 
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| But if diſtance in reality was ever fo 
f — an argument, it fails entirely in the 
particular caſe now before the court; for 
the college (J ſubmit) are now bound by 
their own admiſſion in former inſtances. 
One Appellant claims within the ſame diſ- 
tance, that his own brother was actually 
admitted on in 1753 and another claims 
ſtill within a leſs diſtance by three deſcents. 
80 that the college are precluded from 
making this objection in the preſent caſe; 
and are bound by their own acts. 52 
What has been already ſaid would, I 
ſhould humbly hope, be an anſwer to the 
other - reſtraints put on - conſanguinity by 
laws, and which have been recommended 
by the learned leader on the other ſide, as 
reaſonable patterns to be followed in this 
- caſe... For this purpoſe, he mentioned the 
canon law with regard to marriages, which 
is in the. ſeventh. degree, as the law ſtood 
when the Founder lived; he mentioned 
1 Recuſatio Judicis” in the Ro- 
man law, and the challenge of a juror in 
our own, and the caſe of a * to all 
one's relations. 
Ass to the e 5 | 
: .merly-prohibitcd.to: the ſeventh degree, the 
Nod | | Stat. 
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Stat. of 32. Hen. 8. has now reſtrained 
them only to the Levitical degrees. And if 
the law of the land, taking Scripture for 
its guide, has leſſened former impediments 
put on marriage by the canon law, I think 
it will be of very little weight to apply the old 
canon law (obſolete as to its own object) 
as a rule in other caſes; or to ſay that laws, 
made to prevent conſanguinity, being a re- 
ſtraint in regard to marriage, ſhall make 
nn a e in e * 
ces. 


So the henna radicis, wil the thal- 
lenge of a juror, do indeed make conſan- 
guinity of no weight beyond the fourth 
or fifth degree: and as exceptions of this 
kind ſerved only to delay and hinder public 
juſtice, than were founded on any juſt ſuſ- 
picions of partiality, it would have been 
much better if they had never exiſted; or 
had been reduced within a leſs compaſs. 
Ihe other inſtance (that of a general le- 

gacy) being a reſtraint by conſtruction of 
law on the expreſs diſpoſition of the party 
himſelf, may, I own, be looked on as a 

ſtronger caſe than the reſt in that reſpect, 
and more like the preſent: but in other re- 
ſpects it differs more from the preſent than 
Tor 1 thoſe 
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thoſe do. Where a man by general words 
leaves a © legacy to all his relations,” the 
Civilians, Who have put the caſe, and the 
court of Chancery, that has determined it 
in more than one inſtance ”, have agreed in 
confining the bequeſt to particular perſons. 
From the nature of a legacy it would be 
impoſſible to provide for all the rela- 
tions a man may leave behind him; and 
therefore ſome meaſure muſt neceſſarily be 
adopted. This, however, it may be ob- 
ſerved the court has done in all inſtances 
where there has been a ſimultaneous diſpo- 
ſition of a limited ſum to an indefinite num- 
ber of objects; as a legacy to the poor of 


a pariſh has been reſtrained to a few only. 


1. Chan. ca. 134. ſo a deviſe of goods to 
the poſterity of B. was reſtrained to the 
iſſue of his body, 2. Eq. ca. ab. 365. 
And as the expreſſion . all of my relations 
is ſo uncertain, that the teſtator, as to any 
preference or diſpoſition, may be ſuppoſed 
to die inteſtate, (for a diſpoſition unintel- 
ligible is as none in the eye of the law,) 
ee wad oy —_— ne the rule 


115 75 e ; | 
81 8 * wr 4. Chan, Rabe I. wil 
327;.Ca i in temp, Leer 
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of inteſtacy formed by the Statute of diſtri- 
butions, as the moſt equitable" guide in the 
_ caſe, and the moſt likely to coincide with 


the party's intention, if he had any. In- 


deed; how abſurd would it have been, 
when the law has reſtrained the diſtribu- 
tion of all an'inteſtate's effects to a few per- | 


8 
| 


ſons, his neareſt of kin; if the court, in 


caſe of a ſingle legacy, was to diſtribute it 
to ten times the number of people that it 
would have diſtributed the whole to, if the 


: 


whole had been left to its diſcretion ® n? 


All theſe objections then confidered- on 


their” on particular reaſons; do, if any 
thing, rather ſtrengthen the ' preſent caſe, 
than in the leaſt weaken its extent; It is 


abundantly ſufficient for the Appellants, that 
the Founder has clearly expreſſed a perpe- 


tual intention to prefer his Kinſmen, exclu- 
ſive of others. Every body has a right to 


preſeribe the mode of his on generoſity; 
and wherever a perſon has the power of 
diſpoſing, the law never controuls the man- 


: 
« 


ner of doing it. If this charity, like many 


others, had been left in truſtees indepen- 


dent of the college, a court of equity would, 
in the ſtricteſt manner, have compelled the 


execution of the truſt; though they were 


vo \, #Y * 
9 M --. bound 
* 


„ +7 
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bound by no oath, nor derived any waeren 
tage from the execution. 

Nay, even courts of law have aided a 
deviſe of this kind, though ſtrictly void, 
as a deviſe to a corporation in mortmain; 
yet have they held it good as a limitation 
or appointment to a charity; ſo it was de- 
termined on a deviſe of lands by Dr. Floyd, 
to the Principal and Fellows of Jeſus col- 
lege, Oxon, and their ſucceſſors, ( to find 
a ſcholar of his blood from time to time.” 
Hobart's Report, 136. and yet, that being 
a deviſe to the uſe of a particular fellow- 
ſhip, the College could derive little or no 
benefit from the execution. It is a general 
principle in reaſon, as well as poſitive law, 
« Beneficium tranſit cum onere; and 
the acceptance of one binds to the per- 
formance of the other, with which it is 
connected; and Lord Holt“, in the caſe of 
Philips and Bury, has very ſtrongly applied 
this reaſoning to a charge connected. with 
College endowments. | 

Happy is it therefore, for the remains of 
the Founder's family, that their intereſts 
are not left altogether to the mere arbitrary 


* Skinner's Report. 


>< - 
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diſcretion, or the abſolute and final con- 
troul of the college; for which reaſon I will 
juſt beg leave to remind them of the oath 
they take to this purpoſe; and the ſeveral 
decrees that have been made in favour of 
Kinfmen. | 
- Befides the general oath taken by every 
ume to conſtrue the Statutes in a plain, 
literal, and grammatical ſenſe,” the Foun- 
der, to guard every avenue of acceſs to his 
EKinſmen, from the leaſt interruption, hag. 
not reſted their caſe on the general decla- 
ration of obedience to the Statutes; but has 
a particular clauſe inſerted the ſtrongeſt 
Jug i of the Kinſmens title, and the 
moſt earneſt promiſe of the Warden and 
every Fellow to promote ite. This oath is 
perpetual in its obligation ; and yet the leaſt. 
reſtraint on conſanguinity makes it a mere 
nullity. And it may be obſerved, that the 
Founder, who has obliged the College, on 
oath, to create © no difficulty in this re- 
ſpect, has been extremely cautious in leav- 
ing none in their way. It is in this view, 
one may ſuppoſe, he has not made proxi- 
mity the object of preference, but con- 
ſanguinity in general. This of itfelf is a 
See Append, extract, marked D. 
M 2 W 
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great circumſtance to ſhew, he intended this 
preference to his relations to extend to the moſt 
remote futurity: the conſideration of pro- 
ximity at a great diſtance, becomes not only 
difficult in point of proof, but of leſs regard 
in itſelf; whereas, within a few degrees 
from the common ſtock, if it was intend- 
ed to have gone no further, proximity 
would moſt likely have been preferred, to 
preſerve the order of nature and general 
A of poſitive laws. 

One is at a loſs to know, how an oath 
can be taken on the admiſſion of every Fel- 
low, which he is to break the very firſt 
election he gives his vote in; how they can 
ſwear to admit Founder's kin “ without 
difficulty,” and * reject them without diſ- 
tinction. 

I am unwilling. to ſuppoſe the college af- 
fect a wilful diſobedience, either of their 
Oath or their Statutes. The difficulty then 
of the Statutes, muſt be ſuppoſed the prin- 
| Cipal motive of their oppoſition. If it is ſo, 
I am only ſorry, that we ſhould view the 
ſame words in ſuch very different lights ; 
and only wiſh, when they had read them 
three times a year, (as I find they are ob- 

|  liged 
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liged * to do) that they had looked over, at 


the ſame time, the ſeveral decrees of your 
Grace's predeceſſors, by way of comment 
and explanation. 

The inſtances with which we are fur- 
niſhed reach from the year 1681 to 1752: 
Jam informed there is one as far back as 
Queen Elizabeth's time. They are uniform 
in fayour of the Appellants ; and every de- 
cree is a freſh confirmation of the ſenſe we 
have endeavoured, with great ſubmiſſion, 
to put on the Statutes. They all mention 
Kinſmen in the ſame unlimited terms the 
Statutes . themſelves do; and what is re- 
markable, have rejected the perſons choſe 
by the college, as being mere ſtrangers, 
and in no degree related ” to the Founder ; 
and at the ſame time have declared in fa- 
vour of the Appellants, without ſaying in 

what degree” they were related. This 
they would not have done, if the perſons 
elected by the college had been .in any 
degree of relation; or if any degree of 
relation had been conſidered as too re- 
mote,” on which to found any juſt preten- 


ſions of ſucceeding by virtue of the Sta- 
tutes. 


? See Appendix, marked F. 
M 3 We 
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We therefore humbly hope your Grace 
will give ! in ar _ _ Appel - 
lants . | | | 3 


q 8 after the argument, we were ordered to 
withdraw; and after an interval of about half an hour, 
we were called in again, and the ſentence ready drawn 
up, was (as uſual) read by the Regiſter. His Grace 
by this ſentence was pleaſed to . decree generally for 
the Appellants,” and to reſerve the nomination till ano 
ther day. 


AP PEN. 
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APPENDIX: 
CONTAINING 


EXTRACTS from the $STaTUTEs of the 
College, returned by Virtue of the 
Citation, 


M—_— ——— 


In the Statute de modo ac forma Eligendi 
Scholares,” fol. 19. 


NSUPER cum ſecundum apoſtolum 


teneamur bonum facere ad omnes maxi- 
me autem ad Domeſticos Fidei, Statuimus 
ordinamus & volumus. Quod in omni Elec- 
tione ſcholarium prædictorum futuris tem- 
poribus in dictum Collegium facienda, prin- 
cipaliter & ante omnes alios illi qui ſunt vel 
erunt de Conſanguinitate noſtrà & Genere, 


X 4 ſi 


. 
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ſi qui tales ſint, ubicunque fuerint oriundi, 


dum tamen ſint reperti habiles & idonei ſe- 


cundum conditiones ſuperius & inferius re- 
citatas, ſine aliquo Probationis tempore in 
veros dicti Collegii ſocios ab initio eligantur 
ac etiam admittantur. Quibus deficienti- 
bus, tunc illi qui ſunt vel erunt de locis vel 
Parochiis in quibus poſſeſſiones & res ſpi- 
rituales & temporales dicti Collegii con- 
fiſtunt, fi juxtà ordinationes prædictas habi- 
les fint, pre ceteris eligantur. Quod fi 
tales in dia Univerſitate tempore electio- 


nis hujuſmodi « celebratæ minime reperti ſint, 


tunc pauperiores & indigentiores ſcholares 
Clerici in dicta Univerſitate Studentes hoc 
ordine preferantur, viz. Præ cæteris oriundi 
de Dioceſi Cantuarienſi & deinde ſeriatim 
de Comitatu Oxon, Suſſex, Northampton, 
Buckingham, Bedford, Middleſex, Surrey, 
Berks, Wilts, Dorſet, Somerſet, & fic de 
cæteris Comitatibus infra noſtram Can- 
tuar Provinciam. Dummodo in Gram- 
matic ſufficienter & in Cantu ut pre- 
dicitur competentes eruditi ſint, & ſecun- 
dum qualitates & conditiones ſuperius & in- 
ferius recitatas habiles & idonèi reperti & 
probati fuerint, ad dictum Collegium eli- 
gantur ac etiam aſſumantur tot quot + 


plere 


2 
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plere poterint deficientem numerum. Quos 5 
omnes ſic electos ſeu aſſumptos (His qui 
de noſtro ſanguine fuerint duntaxat excep- 
tis) per unum annum in eodem Collegio 
ſtare volumus antequam in veros ſocios e- 
juſdem e 3 


. :, » 
"= 
B. 


The following Extra&s explain the words 


« habiles & idonei” in the foregoing 
clauſe. | 


Fol. 15. De Bonis Perſonis, Caſtis, Mo- 
deſtis, Honeſtis, Humilibus, aptis & ad 
ſtudendum & profitendum in Artibus Scho- 
laſticis habilibus & idoneis. 


Fol. 18. The candidates muſt <« deci- 
mum ſeptum ætatis annum compleverint 
& viciſſimum ſextum non exceſſerint. 


Fol. 18. Statuentes przterea quod nulli 
alii Scholares in prædictà Collegio eligantur, 
niſi qui rudimentis Grammaticæ ſufficienter 
& in plano Cantu competenter, prius fue- 
rint eruditi, & qui primam tonſuram Cleri- 
calem habentes ad Sacerdotium ſint Habiles 

& dif ppl, liberz conditionis, de legitimo 


matri- 
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ſi qui tales fint, ubicunque fuerint oriundi, 
dum tamen ſint reperti habiles & idonei ſe- 
cundum conditiones ſuperius & inferius re- 
Citatas, ſine aliquo Probationis tempore in 
veros dicti Collegii ſocios ab initio eligantur 
ac etiam admittantur. Quibus deficienti- 
bus, tunc illi qui ſunt vel erunt de locis vel 
Parochiis in quibus poſſeſſiones & res ſpi- 
rituales & temporales dicti Collegii con- 
fiſtunt, fi juxtà ordinationes prædictas habi- 
les fint, pre cæteris eligantur. Quod fi 
tales in dictà Univerſitate tempore electio- 
nis hujuſmodi « celebrate minime reperti ſint, 
tunc pauperiores & indigentiores ſcholares 
Clerici in dicta Univerſitate Studentes hoc 
ordine preferantur, viz. Præ cæteris oriundi 
de Dioceſi Cantuarienſi & deinde ſeriatim 
de Comitatu Oxon, Suſſex, Northampton, 
Buckingham, Bedford, Middleſex, Surrey, 
Berks, Wilts, Dorſet, Somerſet, & fic de 
cæteris Comitatibus infra noſtram Can- 
tuar Provinciam. Dummodo in Gram- 
matic ſufficienter & in Cantu ut pre- 
dicitur competentes eruditi ſint, & ſecun- 
dum qualitates & conditiones ſuperius & in- 
ferius recitatas habiles & , idonei reperti & 
probati fuerint, ad dictum Collegium eli- 
gantur ac etiam aſſumantur tot quot ſup-, 


plere 
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plere poterint deficientem numerum. ,d 
omnes ſic electos ſeu aſſumptos (His qui 
de noſtro ſanguine fuerint duntaxat excep- 
tis) per unum annum in eodem Collegio 
ſtare volumus antequam in veros ſocios e- 
juſdem Collegii admittantur, 


23 
The following Extracts explain the words 


« habijles & idonei” in the foregoing 
clauſe. | 


Fol. 15. De Bonis Perſonis, Caſtis, Mo- 
deſtis, Honeſtis, Humilibus, aptis & ad 
ſtudendum & profitendum in Artibus Scho- 
laſticis habilibus & idoneis. 


Fol. 1 8. The candidates muſt « deci- 
mum ſeptum ætatis annum compleverint 
& viciſſimum ſextum non exceſſerint. 


Fol. 18. Statuentes przterea quod nulli 
alii Scholares in prædictà Collegio eligantur, 
niſi qui rudimentis Grammaticę ſufficienter 
& in plano Cantu competenter, prius fue- 
rint eruditi, & qui primam tonſuram Cleri- 
calem habentes ad Sacerdotium ſint Habiles 
& Aſpplici, liberz conditionis, de legitimo 


matri- 
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ribus perornati, & in ſtudio proficere cupien- 
tes & re ip? proficicates ; qui etiam in fa- 
cultate artium, fi de Artiſtarum numero, vel 
in Jure civili aut, in facultate artium, & 
Jure civili ſi de Juriſtarum numero eſſe de · 
.veant, © prius tres annos ad minus” ha- 
deant in Univerſitate Oxon Supradictä. 


C. 
The difference between Veri Socii” and 


* Scholares” | or © Probationers,” fo- 


21 Bo. 20. 


—W anno probari poterint an in- 
genio, Capacitate Senſus, Moribus, Con- 
ditionibus & Scientia digni fuerint, habiles 
| & idonei, ad . Proficiendum i in Studio Eccle- 
fiaftico ad Honorem Eccleſiæ & Collegii ſu- 
pradicti quos etiam omnes & ſingulos 

anno Probationis ſupradicto, & Scho- 
* hres” dicti collegii & non Socios quoties 
de Schofaribus in noftris Statytis inferius 
vel ſuperius fit mentio—quos inſuper infra 
dium Probationis ſues annum exiſtentes 
* Confiliis intereſſe aut officia Aiqua Ipfius 
| | Collegii 
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Cellegii mm vel execrcere On, - 
vis en 14 


p. | 
The Oath taken by every Fellow (as much 


as relates to this queſtion, and which 


materially agrees with the Warden's oath, 
fol. 15.) contained fol. 22. 


Ego N. Juro ad hæc ſanta Dei, Evan» 
zelia per me corporaliter tacta quod omnia 
tatuta et ordinationes Hujus Collegii ac 
omnia & ſingula in eiſdem contenta, quate- 

nus perſonam meam concernunt vel con- 
cernere poſſunt, ſecundum planum littera- 

« lem & Grammaticalem ſenſum, & it» 

tellectum eorundem inviolabiliter tenebo, 
& etiam obſervabo & quantum in me fuerit 
teneri faciam ab aliis & etiam obſervari : 
Alioquin pænas in non parentes in præmiſ- 
ſis vel eorum aliquo, in dictas ordinationibug 
& Statutis inflictas ac etiam ordinatas fine 
contradictione quacunque ſubibo & me hu- 
militer ſubiturum promitto, juxta omnem 
vim formam & effectum ordinationum & 
Statutorum eorundem : Quodque nulla alia 
Statuta 
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Statuta ſeu ordinationes interpretationes, im- 
mutationes, injunctiones, aut expoſitiones, vel 
Gloſſas, prædictis ordinationibus & Statutis 
vel qualitercunque vero Senſui, & Intellec- 
tui eorundem ut præ fertur repugnantia vel re- 
pugnantes, derogantia vel derogantes, contra- 
tia vel contrarias, per quemcunque ſeu quoſ- 
cynque alium vel alios, quam per Reveren- 
dum in Chriſto Patrem Henricum Chichele, 
Fundatorem noſtrum Archiepiſcopum Can- 
tuarienſem edita vel edenda, editia vel 
edendas, quomodo libet acceptabo, vel ad 
ea conſentiam aut ipſa Aliqualiter admittam 
vel eiſdem parebo ullo tempore, nec illis 
vel illorum, Aliquo ullo modo utar in Col- 
tegio prædicto vel Extra, tacite vel expreſſc, 
fed eis & eorum cuilibet contradicam & 
reſiſtam expreſſe ipſaque fieri viis & modis 
quibuſcunque ſcivero impediam juxta poſſe, 
Item f, &c. (fol. 25.) Item quod non im- 
petrabo diſpenſationem aliquam contra Ju- 
ramenta mea prædicta, nec aliquam particu- 
lam eorundem, nec contra ordinationes & 
Statuta dicti Collegii aut ipſorum aliquod, 
nec diſpenſationem hujuſmodi per alium 
vel alios publice vel occulte impetrari vel 
fer: Pos! directe vel indirete, & ſi 
| | | forſan 


3 
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forſan diſpenſationem aliquam hujuſmodi 
impetrari aut gratis, concedi vel - adquiri 
contigerit, cujuſcunque fuerit authoritate, 
ſeu ſi generaliter vel ſpecialiter aut alias, ſub 
quiacunque verborum forma concefſa, ipſũ 
non utar, nec eidem conſentiam quovis- 
modo ſicut me Deus adjuret, & hæc ſana 
Dei Evangelia. Et fi contingat, &c. (fol. 25.) 
Item quad Conſanguineos dicti Fundatoris 
in veros Socios Collegii juxta formam ordi- 
nationis & Statuti ſuperius Editi, “ fine 
« difficultate quacunque admittam & procu- 
% rabo admitti juxta Poſſe. Et quod, &c.” 


E. 


Extract from the Statute de © Communi 
Annua veſte liberata,” fol. 54. 


Statuimus fi annui Reditus & proventus 
dicti Collegii ſupportatis prius omnibus & 
ſingulis oneribus alus, eidem qualitercunque 
incumbentibus, ad hoc ſuppetant, quod 
Cuſtos & ** Socui Univerſi“ dicti Collepii - 
infra Regnum Angliz exiſtentes, © tam 
* noſtri/Conſanguinei quam alii” qui pro 
tempore fuerint erga feſtum Nativitatis Do- 

mine, 
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mine, annis fingulis in perpetuum, Waren- 
und et eidem ſe. Ea, &c. 
By About reading the Stutes. 


-—Neguis' protendere valtat ignorantian 
be read ter in anno,” fol. 87, "IEP 


Hravs 
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Hsaps of the foregoing Azcouutny: 


H E general queſtion, whether Fun- 
ders Kin are perpetually eligible in 
| preference to Strangers. Page 125. 
Obſervation on the diſtance of. came role the 
Foundation of the College. ibid. 
Queſtion ariſes merely on the Statutes, con- 
. fidered either as r r en of Laws. 
N 126. 
The Statutes muſt be literally interpreted. no 
Odjervations on the Clauſe of Preference, and 
the meaning of the ſeveral expreſſions co 
\ fidered. 128—1 "4 I. 
This preference fubjet# ta na reſtriftion but 
. * Habiles et Idones.” | 132. 
The ſenſe of thoſe words. 133. 
The preference to Founder's Kin, creates no ine- 
- quality between them and the ret of the 
Fellows. 55 ibid. 
The Founder's Kin, when admitted, have no 
advantage except the auoidance of a | gear of 
probation. ibid. 
The Founder's relations in general conſidered as 
Hſers, in other reſpects, by this preference. 
| 1 8 
3 | Obſervations 


176 Heads of hb foregoing Argument: | 


Obſervations on the preamble to the clauſe of 


preference. JS | I 37: 
Obſervation on the Statute © de weſtibus.” 139- 
Anfwer to the Objeftions + 

1. As to the ſuppoſed extinttion of Allis; 

relation at this diſtance. 3 

Tbe appellants within Ne. equity of lineal de- 

Seendants, an * 142. 


2. Ohjectiun to the univerſality of collateral 
- relation' anſwered—as not likely to exiſt 
fan the dificulty of prog. 443. 
From ſtatutable reſtriftions. 144. 
From the fatt of the preſent ſcarcity. 145. 
z- Objeftion from the word Sanguis, an- 
-* fwered. a <0; 
. "$0 Objeftion from reftriefions on Founder's 
Kin in other Colleges, anfivered. 148. 
5 . Objeftions from reſtrictians put on conſan- 
guinity by various laws, anſwered by con- 
| fidering, 
1, The Roman law in caſe of ſucceſſion to 


inteſtates eſtates. 149,—152. 
2. The Athenian laws of ſucceſſion. 153. 
3- The Hebrew law. I 54. 


4. The Common Law of England. 155. 
5. The caſe of _ ſucceſſion to kingdoms. 

1 56. 
Tide of lach ether public or private, 


why 
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why not applicable here. 157. 


College bound in this caſe by former admiſſions. 


| 158. 
6. Anſwer to the lau of marriages. 159. 
7. To the Recuſatio Fudicis, and Challenge 


of a Furor. ibid. 


8. To the caſe of @ general legacy to all 
« a perſon's relations.” 160, 
How this proviſion by the Statutes would have 
been conſidered, if it had been veſted in 
truſtees. | 161. 
How courts of law would confider it. 162. 
Obſervation on the general and particular oaths. 


163. 
Obſervations on the ſeveral decrees of the wifi- 
tors. | | I 6 5 7 
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[ 181 J 
OF THE 
TRIAIL of the Pix. 


HIS being a proceeding, the very 

name of which is unknown to our 
Books, I thought it not amiſs to ſet down 
what I had an accidental opportunity of 
obſerving, as to its nature and form: tho 
I drew up an account of it in as ſmall a 
compaſs, and with as little preciſion, as an 
article in a dictionary. | 


After Trinity term 1760, was held a trial 
of the Pix (which had not been for twenty 
years). This trial was held by virtue of a 
commiſſion directed to the Privy Council: 


of whom the Lord Keeper, Mr. Legg, 


Chancellor of the Exchequer, Lord Anſon, 
Lord Falmouth, and Lord Cholmondeley, 
were preſent, and fat in a ground room in 
the Exchequer. This is a proceeding be- 
tween the King and his Maſter of the 
Mint, to try, by enquiry of twelve men, 
(chiefly goldſmiths) whether the money, 
that has been coined, with reſpe& to its 
| N 3 quantity 
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182 Of the Trial of the Pix. 

quantity and fineneſs, has been made in 
purſuance of the covenants of the inden- 
ture, to which the Maſter of the mint is a 
party, at the entrance into his office. In 
every coinage certain ſpecimens are put into 
an iron box, called the Pix ; and it is from 


the aſſay of theſe ſpecimens, in preſence 
of the jury, that this trial has its name. 


The form of the proceeding is by reading 
the commiſſion and indentures in preſence 
of-the court and jury, after which, a charge 
is given by the Lord Keeper. The jury 


then retire into a room to ſee the aſſay 


made, and have the rolls of the mint pro- 
duced before them: and when the aſſay 
has been made, they return their inquiſi- 
tion; in conſequence of which the Maſter 
of the Mint has his diſcharge for the bul- 
lion he has received; or is further proceed- 
ed againſt, in execution of the penalties 


eſtabliſhed by law for defective coinage. 


According to Mr. Leake?, this trial was 
eſtabliſhed about the gth of Ed. 3. | 
It is extremely well known, that many 
of our Kings, in former times, communi- 
cated the privilege of coining money to 
their ſubjects, particularly to cities and prin- 
+ Hiſt, of Eng. Money, 105. | 
l cipal 
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cipal monaſteries. It is even faid*, that 
coins now extant ſhew there were very 
few conſiderable towns without a mint. 
But the beſt legal antiquarians, particularly 
Lord Hale and Madox, prove undeniably 
from Records, that aſſays were always made 
at the Exchequer, of the money coined at 
the reſpective mints : and that though the 
owners of the mints had the profit of the 
coinage, and the reſidence of coiners among 
them, yet they had not the power of inſti- 
tuting either the alloy, the denomination, 
or the ſtamp*. 


7 Leake's Hiſt. of Eng. Money. I7. 
+ Madox, Hift. Excheq. c. 9. p. 198. 


* x Hale Hiſt, P. C. 191. 
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An imperfect JourNaL of the Court 
held before the Coronation of their 


Preſent Majeſties, in 1761. 
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OR 


SOME 


OBSERVATIONS 


ON THE 


Nature and Antiquity of the Cougr 
of CLaims. 


T may be leſs difficult to form ſome 

conjecture about the original, than the 
antiquity of the claims, which are the ob- 
jet of the juriſdiction at preſent to be 
treated of, They ſeem to be clearly of a 
feudal nature; and are to be conſidered as a 
| ſpecies of grand ſerjeanty.” | 

The ſeveral offices to which theſe claims 
are made, were certainly not matter of 
choice and honour at their creation, but of 
obligation and ſervice. It was the policy 
of the times ſucceeding the Conqueſt, to 
annex vaſſalage to tenure : and the King, by 


reſerving in his grants certain ſervices to be 


performed on particular occaſions, only did 
| what 


* 
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188 Obſervations on the Court of Claims. 
what inferior Lords obſerved in other re- 
ſpects, in parcelling out their eſtates. And 
theſe offices peculiar to a coronation, tho 
at this day, and long ago, they have ad- 
miniſtred only to the pomp and dignity of 
the ceremonial, were in unſettled and tu- 
multuous times neceſſary to the crown, 
either by way of preſent defence, or con- 
ſidered as engagements of fidelity for the 
future. 

In explaining the nature and ſubjects of 
theſe claims, conſidered as a ſpecies of grand 
ſerjeanty, it will be impoſſible to do it in 
fewer words, than by tranſcribing. a ſec- 
tion of Littleton, where he treats wal this 
kind of tenure. 

_ « Tenure by grand FER (Gays he*) 
is where a man holds his lands or. tene- 
ments of our Sovereign Lord the King, by 
ſuch ſervices as he ought to do in his 
proper: perſon to the King ; as to carry the 
banner of the King, or his lance, or to lead 
his army, or to be his marſhal, or to carry 
his ſword before him at his coronation, or 
to be his fewer at his coronation, or his 
carver, or his butler, or to be one of his 
chamberlains of the receipt of his Exche- 


L.ibitt. Sect. 153. 1 Inſt. 105. 6. 
| quer, 
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quer, or to do other ſuch like ſervices, &c. 
And the cauſe why this ſervice is called 
grand ſerjeanty is, for that it is a greater and 
more worthy ſervice, than the ſervice in the 
tenure of eſcuage. For he which holdeth by 
eſcuage is not limited by his tenure to do 
any more eſpecial ſervice than any other 
which holdeth by eſcuage ought to do; 
but he which holdeth by grand ſerjeanty 
ought to do ſome ſpecial ſervice to the King, 
which he that holdeth by * ought not 
to do.“ 10 
This deſcription of Littleton's, perhaps, 
will be more clearly underſtood, by being 
contraſted with his account of the other 
kind of ſerjeanty, to which the name of 
this, as a relative term, inſenſibly leads us; 
the greater ſerjeanty naturally implying a 
leſs. 

Petit ſerjeanty, (he adds ,) is where 
a man holds his land of our Sovereign Lord 
the King, to yield to him yearly a bow, or 
a ſword, or a dagger, or a knife, or a 
launce, or a pair of gloves of mail, or a 
pair of gilt ſpurs, or an arrow, or divers 
arrows, or to oy ſuch other ſmall n 
belonging to War.“ | | 


EF Litt. Sect. 159. 1 Inſt. 108. as WET 
f:4; £0 | As 
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As it is not here propoſed to treat of the 
tenure of Grand Serjeanty itſelf, but of 
theſe offices and claims as a ſpecies of 
that tenure ; it will be ſufficient to obſerve 
from the paſſages cited, that Grand Ser- 
jeanty ſtands diſtinguiſned from Petit Ser- 
jeanty, by being © a perſonal ſervice to the 
« King,” and that either in time of war 
or peace ; * for the ſafety or the honour 
of the e (as Lord Coke ſpeaks) : where- 
as, Petit Serjeanty is ſtrictly a military ſer- 
vice, being confined to inſtruments that may 
be of uſe in war; and inſtead of being a 
perſonal ſervice, is, as Littleton obſerves , 
in effect only a ſoccage tenure; dignified 
by the title of Serjeanty, in reſpect to the 
ſupremacy of the Lord, conſiſting however, 
of no perſonal duty or attendance on the 


» Mr, Madox in his Baronia Anglici, has produced 
ſome extraordinary inſtances of Grand Serjeanty : par- 
ticularly that of the manor of Shirefield in Hants, held 
in Ed. II. time, (as the record runs) - per Serjantiam 
« Efſendi Mareſchallus de Meretricibus in Hoſpitio 
« Regis.” And another in Hen, VI. of land in Kent, 
held “ per Servitium tenendi Caput Domini Regis in 
«© Navi,” inter Dovoniam & Whitſand cum pertranſi- 


erit mare ibidem. Bar. Angl. 243. 245, 
x Litt, Sea, 160, 


King, 
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King, but of a ſtipulated render of certain 
things chiefly of a military nature. 
| Littleton has likewiſe diſtinguiſhed this 
tenure by Grand Serjeanty, from tenure by 
Knights ſervice. It was materially diſtin- 
guiſhed from it, not only as of a higher, 
but leſs burthenſome nature, not being 
ſubje& to the moſt expenſive feudal aids; 
and not liable to be done out of the realm. 
It ſeems to be clear from the records cited 
by Madox ?, that where lands were held by 
Serjeanty only, and not by Knights ſervice, 
they were diſcharged of eſcuage ; of which 
he gives inſtances, in inquiſitions taken 
concerning the manors of Addington and 
Scrivelſby, which are held by Grand Ser- 
jeanty, and do ſervice at the eevonation to 
this day. 

What Littleton has ſaid of this ſervice 

done in the tenants © own proper 

1 perſon, his commentator * underſtands 
with the neceſſary reſtriction of his © being 
« able to do it in perſon.” And in a note 
on a ſubſequent ſeftion, Lord Coke * has 
referred to records, that ſhew deputies have 
in various inſtances been allowed, where 


7 Hiſt. Excheq. C. 16. ſect. 3» a 1. Inſt. 105. b. 
1. Inft, 107. b. 
5 I the 
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192 | Obſervations on the Court of Claims, 
the proper perſon was diſqualified from at- 
tending, either where he was of inferior 
condition, and the office itſelf was imme- 
diately about the King's perſon; or where 
the tenant was a female, or under age at 
the time. The caſe of the Champion at 
the laſt coronation, is a recent inſtance of 
this kind, where the tenant being a female, 
the office was performed by deputꝛ. 

To this account given by Littleton, of 
Grand and Petit Serjeanty, I may add 
Spelman's, as it confirms and illuſtrates it. 

Inter feodalia | Servitia (ſays he, in his 
Gloſſary title, . Serjantia,”) ſummum eſt 
& illuſtriſſimum quod nec Patronum ali- 
quem agnoſcit præter Regem. Eſt autem 
major & minor, quas forenſes Grand Ser- 
* jeanty, & Petit Serjeanty” appellirunt. + 
Serjantia major eſt Servitium Militare quo 
quis prædia tenet a Rege in Capite, ca lege, 
ut ei ſervitium aliquod honorificun per per- 
ſonam Hominis (five ſui- ĩpſius five alterius) 
exequatur ; & dicitur © Militare Servitium“ 
non quod in militia ſemper fit preſtanda, 
ſed r ex more Servitii Militaris, Regi 
defert * Heredis 8 Maritagium & 
Relevium. 

nn 10 Littleton, Seck. 154 WOES | 

a. 1 | HFujus 


* 
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Hujus generis ſunt Exercitum Regis Edu- 
cere ; Signum, Vexillum, Haſtam ejus in 
acie perferre: Mareſchalli, Conſtabularii 
Pugilis ejus manus ' 6bire, Vexillum jus K 
infra quatuor Maria ſequi aut armatum 
quempiam evocanti emittere, irruentes hoſtes 
tube vel corny ſonitu prædicarr. Quin et 

in canes Mgnitbürd Wet Duden 
Marchionum Comitum Vice Comitum Ba- 
ronum hoc tenentur B̃ervitio. Nec minus 
munera et officia' quæ Regi ſunt præſtanda 
in Coronationis ſuæ Solemnitate. Gladios 
c#teraque poteſtatis & Regni Inſignia Regi 
płwferte: Seneſchalli, 8 et 1 
em eee n Wee en, 

1 before he comes to his defini» 
onus! ett Groves: perfvente to. private 
perſons; heretofore called . Sexjeanties: for 
which he cites Bracton, who! ſays - ſunt 
plures Serfantise qu teſpiciunt privatas 
perſonas & hon ipſum Regem. I mention 
this by the way, becauſe there is a remark» 
able ſervice of this kind, which is moſt 
analogous to a Grand Serjeanty at a Coro- 

nation. It is a' ſervice performed to ane 
fs the Biſhop's at his inſtallation : Blount © 
_ © Blount 34. and 1 Autiquities of Exeter, p. 33. 


& \ 
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in his antient tenures gives a particular de- 
ſcription of it ; by which it appears, Hugh 
Courtney held the manor of Slapton in De- 
von, of the Biſhop of Exeter, by the ſervice 
of being ſteward at the inſtallation feaſt of 
every Biſhop of that ſee. 

Serjantia minor (Spelman goes a6); ö inter 
cvilia ſervitia, quæ Socagia vocantur, Nu- 
meratur : et dicitur, cum quis ratione Fædi, 
Regi tenetur annuatim exhibere exiguum 
aliquid ad apparatum bellicum pertinens ; 
arcum, gladionem, pugionem, haſtam, Chi- 
rothecas ferreas, calcaria aurea, ſagittam ſa- 
gittarumve faſcem aut alia hujusmodi ; quæ 
juxta Fletæ ſententiam, lib. 1. cap. 11. di- 
midiam Marcam non excedant.“ { 

Thus much for the nature of the claims, 
As to the particular claims themſelves, how 
many there are, and of what kind, enough 
may be ſeen in Sanford's hiſtory of the Co- 
ronation of King James the Second ; where 
he has inſerted an abſtract of the judgment 
of the court of claims, in the preceding 
Coronation; and. has cloſed his account 
with a particular of the claims made, al- 


lowed, or diſallowed, at the Coronation, of 
which he writes. 


Theſe 
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Theſe claims do not ſeem to have varied 
much from that time to the preſent : but 
many of them formerly made have been 
long diſuſed; partly from the manly com- 
plection of the times, partly from eſtates 
eſcheating or forfeited to the Crown, and 
their having been granted out on new ſer- 
vices, and ſometimes from the ſervices hav- 
ing been changed into pecuniary compoſi- 
tions. Of all which, inſtances may be met 
with in Blount's Antient Tenures. The 
Statute however of 12 Car, 2. c. 24. that 
ſo happily aboliſhed the remaining rigours of 
the feudal ſyſtem, in thoſe perquiſites of mar- 
riage, 'wardſhip, and the like, has, by an ex- 
preſs proviſo, ſaved the © honorary ſervices 
of grand ſerjeanty.“ 

After what has been thus Gerd on the 
nature of the claims, I come now more 
Particularly to the principal deſign of theſe 
obſervations, which is to trace the origin 
and antiquity of the court in which they 
have been determined. And this I ſhall do 
by ſome notes collected from Rymer, and 
other compilers of records, and then cloſe 
theſe notes with a few obſervations. 

Until the reign of King Henry II. it ap- 
pears to have been uſual for the Kings of 

O 2 Eng- 
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England to be crowned every year; and 
ſometimes three times a year. Sometimes 
the eldeſt ſon was crowned during his fa- 
ther's life. But we are fo deſtitute of any 
particulars of that kind, that it is impoffible 
to conjecture for ages, what fort of cere- 
mony it was, much leſs to judge whether 
claims of this kind were fo often repeated, 
or whether many of the offices themſelves. 
exiſted. -It is not till a long while after the 
conqueſt, that any thing but negative evi- 
| dence is to be met with on this head; but 
ſuch as it is, I ſhall purſue regularly from 
the reign of Ed. 1. till the juriſdiction came 
to be ſettled in its preſent courſe. 

K. Ed. 1. His acceſſion 23 Nov. 1272. 
crowned 18 Aug. 1274. Edmund, the 
King's couſin, renounces Offictam Seneſ- 
challi Angliæ, except for his life. He 


ferved that office at the King's corona- 
tion 


K. Ed. 2. Acceſſion 9 July, 1305. crown- 
ed 24 December 1307. Many Peder 


about his coronation, but nothing about 
claims: a grant of the ſtewardſhip in per- 


petuum to the Earl of Leicefter®. 
4 1 Hume's Hiſt. 329. © Ibid. 206. 


7 2 Rymer, 34. 35, * 3 Rym. " wa | 
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K. Ed. 4. Only a ſhort memorandum of 
his coronation, but nothing about claims“. 
EK. Rich. 2, Crowned 15 June, 1377. An 


exact account of his coronation, but nothing 
about claims *. 


K. Hen. 4. Crowned 8 Oob. 1399. 
Memorandum, that the Duke of Lancaſter, 
the King's ſon, ſat as Steward of England. 
This is the firſt mention of claims; but is 
an implied proof of their antiquity and 
uſage. — Memorandum, Quod præfatus 
Thomas Filius Regis die Sabbati viceſſimo 
quarto die Octobris ante coronationem præ- 
dictam ſedebat de præcepto Regis, tanquam 
Seneſchallus Angliæ in alta Aula Regii Pa- 
latii Weſtmonaſterienſis prope Capellam Re- 
galem & inquirebat diligenter quæ & qualia 
officia ſeu Fæda dicto die per quoſcunque 
facienda vel optinenda fuerunt. 

Et cum hoc public proclamari fecit, 
quod tam Magnates & alii * qui aliqua of- 
ficia ad coronationem prædictam facere, fey 
Fæda optinere & clamare vellent, Billas & 
Petitiones ſuas clamea ſua continentes, Co- 
ram ipſo ſeneſchallo vel ejus in hàc parte 
locum tenente proferri facerent indilate— 


b 4 Rym. 244 * 7 Rym. 157. 
O 3 2 Super 
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Super quo diverſa officia & Fæda tam per 
petitiones quam ore tenus coram ipſo Seneſ- 


challo exacta & vendicata in forma quæ * 
ſequitur.“ 


Then follow four claims, to each of 
which judgment of allowance is ele 
annexed *. 


K. Hen. 5. Crowned g April, 1413. No 
particular mention of claims; but they are 
implied in the appointment of the Earl of 
Warwick Steward of England“. 

K. Hen. 6. Acceſſion 28 Sept. 1422. 
crowned 6 Nov. 1429. ann. regni ſeptimo. 
Memorandum of the coronation and ap- 
pointment of a Steward, but no particulars 
as to claims “. 


K. Ed. 4. Crowned 29 June, 1461. but 
no particulars in Rymer, either about claims 
or the coronation. 

K. Rich. 3. Crowned 30 June 1483. 
Nothing in Rymer but the appointment of 
the Steward ". 


K. Hen. 7. Crowned 25 OR. 148 5. A 
commiſſion to ten great officers of ſtate 


* 8 Rym. 90, 91. And ſee Cotton's Records. 389. 
9 Rym. 2. 10 Rym. 436. 
12 Rym. 191, EO 

— to 
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to execute the office of Steward for the co- 
ronation *; Before his time, the nomination 
was of a ſingle perſon only. 


K. Hen 8. No particulars in Rymer re- 


lative to claims or the coronation. 


K. Ed. 6. crowned 20 Feb. 1547. Ap- 


pointment of Edward, Duke of Somerſet, 
Steward pro hac vice“, then firſt called 

« Magnus Seneſchallus.” 
Q. Mary, crowned 2 Oct. 1553. Ap- 
pointment of a Great Steward, as be- 
fore *; but here commiſſioners for hearing 
claims firſt ſevered from the office of Stew- 
ard, and the commiſſion veſted in fix per- 
ſons, three or two of whom were made a 
quorum, and they fat in the Star Chamber. 
And a proclamation was made in Engliſh *. 
The commiſſion ran — Plenam poteſtatem & 
auctoritatem ad omnes & ſingulos hujuſ- 
modi tenentes noſtros ac alios quoſcunque 
coram vobis tribus, vel duobus veſtrim in 
Camera noſtrà Stellata apud Weſtmonaſteri- 
enſem ad certos dies quos ad hoc providen- 
tis evocandum & venire faciendum, ac ipſos 
& eorum quemlibet, petitioneſque eorum 
ac Clamea ſecundum leges Angliæ audien- 

12 Rym. 277. ? 15 Rym. 130. 

2 Ibid. 341. " 15 Rym. 339. 
. dum; 
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dum; terminandum adjudicandum, ac fini- 
endum; cæteraque omnia & ſingula quæ de 
jure & conſuetudine in hic parte exercendum 
& expediendum. Ideo yobis mandamus , &c. 
Q. Eliz. Crowned 16 Jan. 1559. An ap- 
pointment of Magnus Seneſchallus, but no 


mention of Claims, either in **. or any ſe- 
parate juriſdiction. 


K. James 1. Crowned 25 July, 1603: FA 
appointment of Magnus Seneſchallus for the 
coronation, and a commiſſion to ſix to de- 
termine Claims; whereof five, four, or 
three, the Chief juſtices Anderſon and 
Popham to be two, might make a court to 
fit ad certum locum & dies quos, &c. In 
other reſpects the commiſſion * is almoſt li- 
terally the ſame. as Queen Mary's. 

K. Charles, crowned 1 Mar. 1625. A 
commiſſion in Engliſh to ſeven, or any three 
of them, to fit in the Painted Chamber in 
the afternoon, for three days. This com- 
miſſion* is rather more full than the w_ 

ceding. 


| Since that time the commiſſions ſcein not 
to have varied: that in Sandford. * being 


- * 15 Eym. 495. 16 Rym. 524. 
56 28 Sandf. 7, 8. $1 
nearly 
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nearly the fame in K. James the Second's 


time; and from his I 


have been the ſame. 


The obſervations ariſing from this long 
induction of records, are ſhortly theſe: 
That no mention is made of Claims, till 
the time of K. Hen. 4. but their antiquity 
and uſage are plainly ſuppoſed by the tenor 
of the record in his reign. The diſtinction 
is there ſtated between claims of ſervices 
annexed to tenure, and offices Fæda & 
Officia.— That till the time of Queen 
Mary, the Claims were determined in the 
King's palace, by the Seneſchallus Angliz 
pro hic vice, afterwards called Magnus 
Seneſchallus Angliz, with this difference 
principally, that in K. Hen. 7th's time ten 
perſons executed the office of Great Steward 
for the coronation, inſtead of a fingle perſon, 
as at other times. — That in Queen Mary's 
time, the juriſdiction of hearing and deter- 
mining Claims was ſevered from the office 
of Great Steward, and veſted in ſpecial com- 
miſſioners, who fat in the Star Chamber, after- 
wards ad certum locum, then as they now do 
in the Painted Chamber. 

Having been thus particular in the hiſtory 
wad ſucceſſive variations of this juriſdiction, 

I ſhall 


_ PTY 8 
TEEN ———— — 
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I ſhall now add a conciſe, and, I on, very 
imperfect, Journal of the laſt Court of 
Claims, at which I happened to be preſent, 
and ſoon after put down ſome few PRERcy- 
lars. I ſhall only premiſe, that the. pro 
clamation and commiſſion, the form of pe- 
tition, and the judgments of allowance or 
diſallowance, and the tenor of the record in 
a ſingle inſtance, may be all ſeen in Sand- 
ford's Hiſtory; they being exactly the ſame 
at this day, as they were when he wrote: 
and indeed his book lay upon the table du- 
ring the whole time the court ſat, and was 
all along occaſionally referred to. 


The firſt meeting was on Tueſday, july 
21, 1761. in the Painted Chamber, at 
twelve of the clock. Preſent, the Duke of 
Ancaſter, (Lord Great Chamberlain) the 
Duke of Devonſhire, and Duke of Rut- 
land, Earl of Huntingdon, Lord Cholmon- 
deley, Lord Berkeley of Stratton, Lord Mel- 
comb, and the Maſter of the Rolls, with 
the Attorney and Solicitor General. 

N. B. Five made a court. 


The commiſſion was firſt read; then fix 
petitions were received and read, and the 
parties ordered to be ready with their evi- 
dence, to ſupport their claims, the next 

court 
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court day, and the court was then arne 
ed to the Tueſday following. 


Tueſday, July 28. Preſent, the Dukes 
of Rutland and Ancaſter, Lord Den- 
bigh, Lord Falmouth, Lord Cholmondeley, 
Lord Bateman, Lord Melcomb, Lord Berke- 
ley, Maſter of the Rolls, and Mr. Nugent, 
with the Attorney and Solicitor General. 


The officers of the court were, the Soli- 
citor General of the Treaſury, with the 
minutes of the Court of Claims entered in 
a book, the Clerk of the Crown, who reads 
the petitions and exhibits, and the Clerk of 
the Rolls, with the coronation rolls. 


On which day ten petitions were read 
and adjudged, out of nineteen entered. 'The 
form of proceeding then ſettled (for the 
minutes of the court at the laſt coronation 
took no notice of that) was as follows: 
Each petition, was read in order as it was 
entered, if the claimant had evidence ready 
in ſupport of it, otherwiſe it was adjourned. 
The petition being read by the Clerk of 
the Crown, the Attorney or Solicitor Ge- 


neral (by turns) compared it with the laſt 


minutes, and called on the party to ſupport 
| his 


rr 
5 3 . - 
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his claim; 1. By eſtabliſhing the claim it- 
ſelf; 2. By deducing his title to it. 

1. The firſt was done by reading the 
petition in French, and the judgment in 
Latin, from the laſt coronation roll. The 
coronation roll in general, was ſufficient ; 
but the Duke of Norfolk prayed, as uſual, 
to read the coronation roll of Hen. 4. which 
was allowed : where, from the judgment 
in the coronation roll, the claim appeared 
to be ex gratia, the claim was diſallowed, 
and the claimant recommended to petition 
the King, as at other times; as did the 
Duke of Rutland. 


The minutes of the laſt court, as well as 
the record, were in French and Latin ; but 
now, (in conſequence of the Stat, 4 
Geo, 2.) the whole proceeding was in Eng- 

2. As to the claimant's title: The claim 
being either annexed to office, or by tenure, 


the proof was, that the perſon was ſeiſed, or 
that his anceſtor, whoſe heir he was, died 
ſeiſed of the office. Where annexed to tenure, 
the proof was, that he was ſeiſed of the 
eſtate, or had perception of the rents and 
— of the manor; and this, 1. By wit- 


netſſſes 
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neſſes on oath ; 2. By deeds or wills duly 
executed, and the atteſtation proved by ſub- 
ſcribing witneſſes, where the deeds were 
not old enough to prove themſelves. 


Tueſday Aug. 4. the third court day. Pre- 


ſent, Lord Powis, Lord Falmouth, Lord Dela- 


war, Lord Cholmondeley, and Mr. Nugent. 
This day (inter alia) the Duke of Athol's 

claim of bringing two faulcons was adjudg- 
ed, on his proving the exerciſe of Jura Re- 
galia in the Iſle of Man. The claim of 
making Delegrouts was allowed to Mr. Ben- 
net and Mr. Spencer, in right of their wives 


coparceners; and ordered to petition the 
King, &c. &c. 


Tueſday, Aug. 11. the fourth and laſt 


court day. Preſent, Lord Falmouth, Lord 


Berkeley, Lord Cholmondeley, Lord Bate- 
man, Mr. Fox; in which the remaining 
claims were determined. The great crite- 
rion in determining theſe claims, ſeemed to 
be, that they were uſual, and had lome re- 


ference to the coronation. 


What has been ſaid will ſerve to ſhew the 
nature and form of the proceeding, which 
make no part of the coronation roll, or of 
the minutes of the court. I was very little 
ho I ſolicitous 


— 
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ſolicitous about recollecting the particular 
claims themſelves, becauſe I thought, as a 
point of curioſity, to have got a copy of the 
coronation roll, and ſhould have inſerted it 
here. But ſo late as July 15, 1765. upon 
enquiry at the Record Office, it was not 
made up, though I was informed, the uſual 
practice was, to deliver it to the Lord Chan- 


cellor in three months from the time. 
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5 SOME 


OBSERVATIONS 
ON THE 


CAT ALOGuE of Royal and NosLs 
AuTHoRs, &c, Vol. II. p. 133.* 


HAVE lately ſeen a paſſage in the 
above book, reflecting on Serjeant 

W. as if he had deſired to ſee the ſpeech 
of his right reverend client,” and had (as it 
were) foreſtalled him, and . ſpoke the ſub- 


ſtance of it himſelf ;” and, to make it the 


* Theſe Obſervations were wrote not long after the 
publication of the Catalogue, a friend informing the au- 
thor of them, that there was ſuch a paſſage reflecting 
on him; and it was not without ſolicitations, that he 
was induced to think it worth an anſwer ; which, how- 
ever, he drew up in this form, and permitted to be 
printed in a periodical examination of books and pamph- 
lets, The ſame paſſage being repeated in a ſecond edi- 
tion (as the title page calls it,) of the Catalogue, was 
the occaſion of re-printing theſe Obſervations. 


P a more 


— 
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more remarkable, the author has given him 
« a title,” which it is well known he did not 
attain to, till many-years after, And this is 
aſſerted, not upon hearſay or information, but 
as a fact, which the reader may be apt to 
think lay in the author's own knowledge, or 
at leaſt grounded upon the beſt information 
at the time; whereas this proceeding was 
thirty-ſix years ago, when the author had 
been hardly out of his- nurſery. In ſpeak- 
ing of facts ſo long before their own know- 
ledge, modeſt writers uſually quote their 


authority, or aſſign ſome reaſons for their 
aſſertions. 


However, as filence may, in ſome caſes, 
be conſtrued an. admiſſion of a fact, it may. 
be proper to ſay ſomething by way of an- 
ſwer, though Mr. W. deſpiſes the calumny, 
and thinks a meer denial of a fact is equi- 
valent to a mere affirmation without any 
proof. or probability. 


The paſlage above referred to ſeems. to 
imply an uncommon memory, and ſome 
degree of judgment, in Mr. W. (young as 
he then was, though I dare fry the author 
intended no compliment) that on the bare 
ſeeing, or reading a ſpeech,” which took up 


| two 
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two hours or more, in the "delivery, he 
ſhould be able to borrow the ſubſtance of it, 
and make uſe of it as his own; which 
founds highly improbable, 


And that he ſhould preſume to do fo, in 


the preſence of ſuch a judicious client, and 
upon his firſt appearance at the bar of that 
honourable houſe, is ſtill more improbable, 
and implies an uncommon aſſurance; a qua- 
lity, that was never reckoned any part of 
his character; but on the contrary, how 
well it was received by that honourable 
houſe, how gratefully by his reverend client, 
he has great reaſon to remember. 


And whoever fairly conſiders the nature of 
the caſe, the different ſituation of a council 
from that of the perſon accuſed, if he is a 
judge, and judges rightly, muſt own, that it 
requires a different compoſition, a different 
expreſſion, and a different manner of treat- 
ing the ſubject, Many things may be pro- 
per, and not unbecoming for the one to ſay, 
either as he was a Prelate and a member of 
that houſe, or as a ſuppoſed criminal, which 
would be highly improper, and perhaps not 
ſafe, in the other to ſay. The one Was 
thoroughly acquainted with the facts, and 


P 2 con- 
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conſequently could explain, aſſert, or deny, 
with more freedom and afſurance : whereas 
the other was a ſtranger to them, any other- 
wiſe than as inſtructed by his brief, and 
ought therefore to ſpeak with caution and 
care, eſpecially on ſuch an high and com- 
plicated charge as that was; and where Mr. 
W. was in a manner little known to, or ac- 
quainted with his client, till juſt before he 
had the honour to be aſſigned one of his 


council. 


It is not improbable, that, where any two, 
three, or more perſons, ſpeak upon the ſame 
ſubject, and upon ſuch a multitude of facts, 
of which the charge conſiſted, that ſome of 
the ſame arguments or obſervations may 
occur to each, though without any privity 
or conference together. But I am apt to 
think, no one perſon, who was to prepare 
himſelf upon ſuch an occaſion, would deſire 
to ſee or read the compoſition of another, 
who was to ſpeak upon the ſame occaſion, 
and perhaps on the ſame day, or the next, 
and before the ſame judicious audience ; as 
it would rather tend to diſtract and con- 
found him, than be of any real uſe, and 
only ſerve to tire his judges with unneceſ- 


ſary re etition. 
* 1 Indeed 
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Indeed I have heard, that the Biſhop de- 
fired to know of his council at one of their 
conſultations, whether in treating of hearſay 
evidence, they ſhould mention the preamble 
of Sir John Fenwick's bill of attainder; and 
Mr. W. informing his Lordſhip the paſſage 
had occurred to him, and in what manner 
he intended to apply it, the Biſhop de- 
fired him to leave out what he intended 
upon that point, for that he ſhould carry 
his reaſoning upon it much further; and 
that it would moreover be of great ſervice, 
in giving him an opportunity to fit down 
and repoſe his wearied limbs, while the act 
was read, in which he hoped their Lord- 
ſhips would indulge him. 


Mr. W. accordingly left this paſſage entire 
to his Lordſhip, and he made all the uſe in- 
tended of it. 


And fince the ſight of the book above 
referred to, I have heard Mr. W. often de- 
clare, (and I dare ſay, from his known pro- 
bity and veracity, he would make oath, if 
the occaſion required it,) that he never did 
ſee, or deſired to ſee, his Lordſhip's ſpeech ; 
nor ever read one line of it himſelf, nor 
ever heard one line of it read by any other 


2 perſon, 
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perſon, before it was ſpoke in the Houſe of 
Lords. Nor has he to this day ever ſeen or 
read one line of it: though there is reaſon 
to believe his Lordſhip's ſpeech is ſtill in 
being, with an introductory account of the 
true grounds and motiyes of his proſecution ; 
and if they could be compared, would be 

found as different as could be, * the 
ſame ſubject. | 


As for his Lordſhip's ſpeech, fo called, 
printed by A. Moore, at that time, it is a 
ſpurious, incorrect compoſition, and does 
not contain above half in quantity ; and, 
beſides many nonſenſical and unintelligible 
paragraphs, has hardly one true and corre& 
paſſage throughout, But, if even that were 
to be compared, no other likeneſs would 
be found, than what neceſſarily ariſes from 
a a reference to the ſame facts, papers, and 
letters. And, I am ſure, where it occa- 
fionally mentions his council, it is with all 
due regard, and not the leaſt complaint of 
any unfair or unbecoming behaviour of them, 
See pag. 4. 9. 

And it is well known Mr. W. never was 
alone with the Biſhop during his commit- 


ment, and when ſent for, was either in 
com- 
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company with Sir Conſtantine Phipps, his 
other cotnſel, and with one or both hid 
folicitors, who were aſſigned to aſſiſt him in 
his defence, and one or more of his ſer- 
vants, and therefore ſome other perſon muſt 
have been privy to this fact, if it were true; 
beſides others who narrowly watched, and 
probably over-heard, moſt things that om 
at thoſe ſhort interviews. 

And therefore, what could induce the 
author to vent ſuch a calumny upon one 
who is a mere ſtranger to him, and about 
a tranſaction thirty-ſix years ago, in which 
he ated only as counſel, without any ground 
or foundation, and againſt all probability, 
it is hard to conceive. But it is hoped, 
the author will be ſo ingenuous, as either 
to retract his aſſertion, or aſſign his reaſons, 
or explain his meaning in any future edi- 
tion of his work, or in any other way he 
thinks more proper. =—_ 

I was going to cloſe theſe obſervations ;- 
but as the author has thought fit to intro- 
duce the foregoing paſſage in his Anecdote 
of an unfortunate Duke}, I am apt to 

think 

t The paſſage alluded to in the Catalogue, is this:. 
« It is a remarkable anecdote relating to this ſpeech, 

P 4 e that 
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think he is in that reſpe& alſo miſtaken, 
or miſ-informed. I would not be under- 
ſtood to defend his levities or want of prin- 
ciples, (as the author calls them,) but hap- 
pening to know the company his Lordſhip 
had with him almoſt every hour of that day 
before he ſpoke in the Houſe of Lords, and 
to whom he was pleaſed to ſhew his ſpeech 
ready drawn up, all in his own hand writ- 
ing, whom he preſſed to peruſe it, and 


cc that his Grace, then in oppoſition to the court, went 
<« to Chelſea the day before the laſt debate on that Pre- 
« late's affair, where acting contrition, he profeſſed 
ce being determined to work out his pardon at court, by 
„ ſpeaking © againſt the Biſhop,” in order to which he 
«© begged ſome hints. The Miniſter was deceived, and 


< went through the whole cauſe with him, pointing | 


e out where the ſtrength of the argument lay, and 
5 where its weakneſs. The Duke was very thankful. 
& returned to town, paſſed the night in drinking, and 
without going to bed, went into the Houſe of Lords, 
„ where he ſpoke © for the Biſhop, recapitulating, 
ce in the moſt maſterly mar, and anſwering all that 
had been urged againſt him.” 80 far the Catalogue: 
and then, on a ſuppoſed reſemblance to this ſuppoſed 
fact, is grounded a note, containing the idle aſperſion 
which is the ſubject of the above obſervations : which 
note runs in theſe words: «* Serjeant W. ſerved the 
« Biſhop in much the ſame manner: being his counſel, 
<< he deſired to ſee the Biſhop's ſpeech ; and then ſpoke 
$ the ſubſtance of it himſelf,” 


during 
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during that converſation, his Grace altered 
and ſupplied it as he thought proper upon 
the ſpot, and I believe, 1s the ſame in ſub- 
ſtance as that which ſoon after appeared in 
print, and, notwithſtanding the author's in- 
ſinuation, I believe I can truly add, that he 
hardly ever paſſed a day or evening © more 
ſoberly than that,” and happy it would have 
been, had he paſſed more in the ſame man- 
ner. 


So that this was not a ſudden ſtart, upon 
conference that day or night, with the Mi- 
niſter, under a feigned contrition to draw 
hints from him, which he did not want. 
For it is well known, his Grace had, from 
the beginning to the end of that long pro- 
ceeding, conſtantly attended, and took notes, 
amounting at leaſt to a quire of paper, and 
not only ſpoke on behalf of the Biſhop in 
the run of the cauſe, but had ſigned ſeveral 
proteſts concerning thoſe proceedings, many 
days before. If the miniſter, after this, 
was deceived, he was eaſily deceived, and 
contrary to his known and uſual ſagacity, 


and in a matter very notorious to moſt 
others. 


This 


218  " Obſervations on the 


This don't reſt merely upon my aſſertion, 
(though I was preſent every day, and there- 
fore no incompetent witneſs,) but might ap- 
peal to others ſtill alive, and to the Journals 
. themſelves, as well as to the printed pro- 
teſts (in folio and in octavo,) where his 
Grace's name is to be found among other 
noble Lords, on the 2d of May, 1723, and 
on the 3d, 7th, and 11th of May. And at 
laſt, on the general queſtion, whether the 
bill ſhould paſs, (15th of May) after he 
had ſpoke at large upon the debate, he not 
only proteſted again for ſome of the reaſons 
given by the other Lords, but added four 

more of his own. So that there ſeems to 
be no room to doubt but that his Lordſhip 
was all along as much prepared, fixed, and 
determined upon this matter, as any one 
could be. Whether he was right or wrong 
in his judgment, I don't preſume to ſay, 


It is not improbable but he might go 
to the miniſter at ſome other time, as he 
did once or twice dine uninvited at the 
Board of Green-cloth, that was kept in 
the neighbourhood during that proceeding, 
by way of frolick or fun, or as the author 
calls it, in a fit of levity; but not by way 


of 
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of information or inſtruction, or to beg hints, 
becauſe he was ſufficiently maſter of the 
whole proceeding, from his own notes and 
obſervations. However, he is gone, and 
unable to anſwer for himſelf ; and therefore, 


I thought this little was in juſtice due to 
his memory, * 
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REeasoNs againſt laying open the Court of 
Common Pleas, as was propoſed, at the 
Time of writing theſe Obſervations. 
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ADVERTISEMENT. 


JF the project that occafioned theſe 
Obſervations had not dropt alnioff 

as ſoon as it was conceived, theſe pa- 
fers, I am perſuaded, would have 
been publiſhed by their author; who, 
probably, before he committed them to 
the preſs, would have given them ſome 
further degree of finiſhing. In the 
preſent ſhape, the manuſcript itſelf 
plainly ſhews they were only the firſt 
feetch of his thoughts. This remark 
will intitle them to any allowance, if 
they ſhould be found to want any: 
but, notwithſtanding their preſent 
Hate, my regard for the ſubject, as 
Q 2 we / 


L 28% U 
well as the author of theſe Obſerva- 
tions, induced me, by printing a few 
copies for the entertainment of a 
friend or two, to make them better 
known than they could have been, had 
they reſted in the original manuſcript 
only : becauſe, even in this firſt ſhape, 
they ſeemed a valuable hiſtory of one 
part of the profeſſion ; and becauſe, 
if the caprice of future times ſhould 
ever revive a propoſal of this kind, 
theſe papers, as far as they are 
known, will (I fhould hope) afford 
an anſwer to it, ſufficient to ſatisfy 
every one who wiſhes well to the legal 
conſtitution of his country. I ſhall 
only further obſerve, that the manu- 
ſcript is here printed off without any 
alterations : the few obſervations that 


occcur- 


ans ] 
occurred while I was tranſcribing it 


for the preſs, are added by way of 
notes: for none of which (whatever 
miſtakes they may contain) the author 
of the Obſervations is reſponſible. 


OR, 1765. 
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Degree of Serjeant at Law. 
FE 


AVING heard it often aſſerted, that 
there was a bill ready drawn, and to 
be brought into the Houſe of Commons, 
by an Honourable Member of the Law * to 
lay open the Court of Common Pleas, and 


to impower all Barriſters to practiſe in that 


court as Serjeants do now ;” I was a good 
deal ſurprized at ſuch a report, and could 
hardly give any credit to it ; eſpecially, when 
I found, upon enquiry, that the Serjeants 
who were moſt concerned in the event, 
were ſtrangers to the deſign : and, though 
it had been hinted to others who were 
members of the Houſe of Commons, and 


Q 4 their 
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their opinions induſtriouſly ſolicited, yet the 
Serjeants were thought unworthy of being 
conſulted, or in the leaſt appriſed of it, 
except what they could pick up from com- 
mon fame, or the caſual diſcourſes of the 
gentlemen of the law; who in general 
ſeemed as much ſurprized, and unable to 
account for ſuch an extraordinary innova- 
tion : eſpecially as it had induſtriouſly been 
ſpread abroad, that it had the conſent and 
approbation of the Serjeants themſelves. 


It is the undoubted right of the ſubject, 
while laws are paſſing, and ſub judice, to 
repreſent the hardſhip or inconvenience, 
that may be apprehended likely to ariſe from 
them: and the parliament has been, and I 
dare ſay always will be, ready to hear what 
can be urged for or againſt them. But 
when a law is once paſſed, it can no longer 
be diſputed; every one muſt ſubmit to it 
as juſt and convenient to the public, what- 
ever hardſhips or inconvenience to particu- 
lar perſons ſuch a law may introduce, 


And therefore, as this project is at pre- 
ſent only under conſideration, not yet paſ- 
ſed into a law, and I hope never will, I 
have a right, and ſhall take the liberty to 


examine 
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examine and conſider it. For the author of 
this ſcheme can hardly ſuppoſe it would be 
received and paſs current in Weſtminſter 
Hall, without ſome examination, merely 
as coming from him; when it is to over- 
turn an ancient and honourable order or de- 
gree of men, as old as the conſtitution of 
the kingdom, approved from age to age; 


and this too, without any apparent reaſon 
or neceſſity, 


Every one muſt naturally aſk, what have 
the Serjeants done to incur the public diſ- 
pleaſure ? whoſe buſineſs now-a-days is not 
to be enyied. Why are they to be de- 
prived of the little privilege that now re- 
mains, fince they can hardly hope for bet- 
ter? Who could conceive ſuch a miſchiev- 
ous project againſt the ſociety of«Serjeants ; 
or what could induce any one to attempt 


ſuch an innovation, without ſome general 
or flagrant' objeCtion ? 


Theſe or the like enquiries people will 
naturally make, though unconcerned in the 
event; and will expect ſome reaſonable an- 
ſwer. 

But after all, it is ſome ſatisfaction to 
find, that hardly one man in Weſtminſter 


3 Hall, 
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Hall, that I have met with, has given the 
leaſt encouragement to this project; but all, 
as it were, with one view, have declared 
loudly againft it. 

What gave riſe to the report, was the 
following paſſage : Lord Chief Juſtice Ryder 
having been applied to by Lord Chief Juſtice 
Willes, to appoint a meeting of all the 
Judges, on a propoſition relating to the 
Court of Common Pleas, did defire him to 
communicate the heads of it in writing to 
him, in order to be laid before the Judges 
precedent to their meeting. 


Lord Chief Juſtice Willes did according- 
ly, by a letter of the. 4th inſtant, ſend the 
following plan, viz. 


« That it be enacted, that all Barriſters 
may practiſe in the Court of Common Pleas 
as the Serjeants do now : and (as the con- 
ſequence of that probably will be, that there 
will be no more Serjeants,) that it be like- 
wiſe enacted, That for the future, any Bar- 
riſter of ſuch a ſtanding as ſhall be thought 
proper, may be made a Judge of any of the 
courts at Weſtminſter, and be put into any 
of the commiſſions on the reſpective cir- 
cuits, though not a Serjeant at Law, and 

without 


the Degree of Serjeant at Law. | 231 
without being called to the Degree of a Ser- 


jeant. 

And Lord Chief Juſtice Willes adds, 
« he ſhould be glad if any Proviſo's could 
be thought of, to give ſome particular pri- 
vileges to the preſent Serjeants, as that all 
ſpecial pleadings ſhould be ſtill figned by 
them ; and that they ſhould have pre-audi- 
| ence, or any other privileges that ſhould be 
thought proper.” 

And Wedneſday, the 15th of January, 
1755, at ſix in the evening, is the time ap- 
pointed for all the Judges to meet at the 
Chief Juſtice's chambers,” 

What paſſed at this meeting among the 
Judges, I ſhall not preſume to ſay: but the 
ſcheme was honourably rejected. 


The names of the ges at the time, 
were as follows: 


Court of KING's-BENCRH. 


Sir Dudley Ryder, Knt. Chicf Juſtice. 
Sir Martin Wright. | 
Sir Thomas Denniſon. 

Sir Michael Foſter. 


Court 
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Court of Common-PLtas. 


Sir John Willes, Chief Juſtice. 
Sir Thomas Birch, 
Sir Edward Clive. 


The Hon. Henry Bathurſt, Eſq; 


Court of ExcHtqQueR. 


Sir Thomas Parker, Chief Baron. 
Hon. Heneage Legge, Eſq; 

Sir Sidney Stafford Smyth. 

Sir Richard Adams. 


J ſhall at preſent only obſerve, that the 
project of this intended bill contains no pre- 
amble, and no reaſon is aſſigned, or at- 
tempted to be offered for this great innova- 
tion; and I believe none can be given, that 
any would openly avow. | 


However, I ſhall take occaſion from 
hence to enquire, into the antiquity of the 
Order or Degree of Serjeant at Law. 2. In- 
to the manner and circumſtances of their 
Citation. 3. I ſhall ſhew the great regard 
paid to them in former times, for many 

ages 
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ages together. 4. Enquire, whether there 
is any reaſon or neceſſity for this extraordi- 
nary innovation; or rather, why the Order 
itſelf ſhould for the future be laid aſide, 
which it is apprehended would be the con- 
ſequence of the project ; and why Barriſters 
in general ſhould be intituled to the like 
privileges per ſaltum, which have been in- 
ſeparable from the Degree for ſo many ages 


without interruption. 5. Whether the King | 


or the ſubject are likely to receive any bene- 
fit by it, in caſe this project was to take 
place. 6. Why at this time ſuch a ſtep 
ſhould be taken. | 


That the Degree of Serjeant at Law is 
very ancient and honourable, and the high- 
eſt degree in the law of England, and not 
to be. obtained without great expence, and 
after many years ſtanding, nobody can de- 
ny, who is in the leaſt converſant in the 
hiſtory and antiquities of this kingdom. 


It is ſpoke of by writers of good autho- 
rity *, as being as ancient as the conqueſt ; 
and as ſubſiſting in Normandy (from whence 
we have borrowed many of our legal inſti- 
tutions) long before, under the name of 


* x0 Co. pref. 
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« Sefyientes, Naratores, or Counters; be- 
cauſe they ſerved the Sovereign and his 
people in pleading and defending their rights. 
The count or declaration comprized the 
ſubſtance of the - original writ, which is 
the foundation and baſis of the ſuit: and 
to this day, when any take their degree of 
Serjeant, they count in ſome real action 
before 'the Judges at the Common Pleas 
The Order is ſuppoſed to be introduced 
about the time of the conqueſt ; for after 
King William the Conqueror had poſſeſſed 
the kingdom, great numbers of the infe- 
rior clergy, both regular and ſecular, who 
were ſkilled in the Norman laws, followed 
the King hither, and were called by writ to 
this Degree. For, as it is obſerved *, there 
is a writ of the fame form for the call of Ser- 
jeants, as in preſent uſe, in the moſt an- 
cient MS. regiſter of writs : a book, as Lord 
Coke ſays, that was wrote long before the 
conqueſt, though it has had many new writs 
added to it, grounded on later Statutes. 


> 10 Co. pref, and Serjeant Chauncy's Hiſt. of Hert- 


 fordihire, p. 75. 


3 Andrew 
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Andrew Horn *, a writer in the time of 
Ed. I. or Ed. II. takes notice of Serjeants 
as an order and degree of men well {killed 
in the laws, deſcribes their duty and how 
they ought to be qualified, and concludes 
his treatiſe with theſe words: Jey finiſt 
le Mirroir des Juſtices des droits leys de per- 

ſons © ſelon les ancient uſage d'Angleterre.” 
There ſeems almoſt from the beginning to 
have been Serjeants of two ſorts ; 1. Servi- 
entes ad legem ; 2. Servientes Regis ad le- 
gem*. The Servientes Regis ad legem, 
who ſat with the Sheriff (or Propoſitus 
hundredi) in the county or hundred court; 
and judged and determined all offences and 
pleas of the crown, and all ſuits and con- 
troverſies between the people within their 
diſtrict. Bracton * ſays the King had his 
Serjeant at Law in every county, to proſe- 
cute pleas of the crown. in his name. And 
until the 17th of King Stephen, the King 
had no other chief officer in the city of 
Norwich, but his Serjeant, who held, and 
preſided in the courts there ; but about that 
time they obtained coroners and bailiffs of 
their own; as many other cities probably 

© Mirroir, cap. des Loiers, and cap. des Counteurs. 

4 2 Inſt. 422. * BraQton, & Spelm. Gloſſ. 

did 
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did obtain miniſters of juſtice, within their 

own diſtrict, and of their on chuſing- 
Perſons acquainted with the Hiſtory of 
the Law, need not be told, that anciently 
all pleas followed the perſon of the King 
ubicunque fuerat in Anglia; and that the 
ſupreme ordinary judicature was inſeparable 
from his Royal Perſon ; cauſes were de- 
termined in the King's court (Curia 
Regis at the Exchequer, as it was called 
by way of eminence,) held before the King 
himſelf, or before his chief juſticier in the 
palace, or in itinere, where the King fe- 
ſided. And all pleas of the cron, foreſts 
revenues, and civil ſuits, were under the 
juriſdiction of the chief juſticier;” "Fhongh 
in what manner they were ordered, or ho 
Juſtice was diſpenſed” therein, it is difficult 
to determine, partly through the want of 
records and biftorical memoirs, partly by 
reaſon of the diſtance of time. But in pro- 
ceſs of time it appears there were ſeveral 
juſticiers and their reſpective companions. 
And it is probable, that for a eonſide“ 
rable time after the conqueſt, the ancient 
uſage of determining cauſes below within 

28 Ed. 1. c. 5. Mad. Hiſt, Exch. 57. 58, 64. 
| the 
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the ſeveral counties; might in fome meaſure 
continue, and therefore not ſo many cauſes 
be brought into the King's court, while 
men could have juſtice. done them at their 
own homes: But in regard the Norman 
Lords, who were poſſeſſed of large ſeigno- 
ries and great power, carried themſelves 
with ſo high a hand towards their vaſſals 
and neighbours, that they could not have 
right done in the ordinary way, they were 
conſtrained to ſeek for juſtice in the King's 
court. And this was likewiſe neceſſary, 
when contentions aroſe between -the great 
Lords themfelves. For the King was con= 
fidered as the great aſylum to protect the 
weak againſt the invaſions and oppreſſions 
of the more mighty. | And the King's court 
was always open to ſuch complaints; and 
they were received the more readily, be- 
cauſe from them there acctued 9 
able revenue by fines to the crown: | 

It was uſual * to grant charters, . they 
ſhould not be impleaded in any other court 
or place except before the King himſelf, or 
his chief juſticiers. And this was agreeable 
to the cuſtom of Normandy to grant the 


® Madox, 80, 84. Ws. 
| R Fee 
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like privilege or renten: of which ſort 
there is a charter in the 2d of King John, 
to William de Braioſa, that no Sheriff . or 
Serjeant of the King, ſhould enter into any 
lands of him or his heirs, pertaining to the 
honour of Braioſa, to do any part of his 
office there, but that William de Braioſa da 
« own Serjeant” ſhould _ the, pleas. 
of the crown. | = 
But about the year 122 5, anno 9 il 
when trade and commerce. increaſed, the. 
Common Pleas court, by. ſome writers, is 
thought to have been divided from the Kur 
ria Regis in the Exchequer: and by! 
na Charta it was fixed to one certain place, 
viz. Weſtminſter; that the ſubject might 
know where to reſort for juſtice. | Though. 
Lord Coke obſerves ', That Magna Charta 


1 


in this reſpect was Es declaratory, or in 


affirmance of the law and cuſtom that 
prevailed before: for the King, about that 
time, had. his Juſtices de Banco; and Lord 
Coke refers to a patent roll 1 Hen. III. ap- 
pointing M. Patterſhul, Chief Juſtice of 
that court, and cites ſeyeral books in the 


margin to prove, that the court of Common 


; Þ» Madox, 103. Comment. 2 Inſt. 22. 
25 Pleas 
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Pleas was" fn being even in the reign of 
Hen 2 1 10.5 
And in ptoceſs of time it was alſo found 
to be neceſſary, in eaſe of the People, as 
well as in aid of the King's Court, to ap- 
point certain juſtices * errant or itinerant to 
g0 their circuits through the realm, When 
this was firſt. begun it may be difficult to 
ſay, but this was at. leaſt as old as the 
12 Hen. II. and probably before, as we 
botrbwed many of our cuſtoms from Nor- 
mandy, and according to Madox , . bad 
the like juſtices there. ir A 
"they determined all pleas of the crown 
fofeſt, Common Pleas, and all matters of 
revenue, impoſed tallages, &c: in their re. 
ſpective itinera, or eircuits, in like manner 
as the chief juſticier in the Curia Regis; 
| and hat pleas could not be determined by 
them, were refetred to the King's court: 
and on theſe occaſions; it is probable, Ser- 
jeants,at Law, as well as the Sherißs acted 
when required, as the King generally had 
his Serjeant in every county; and the great 
Lords had their Serjeants to preſide in their 
courts Leet and — who determined all 


g R 2 matters 
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matters and controverſies of law n 
their tenants, and all treſpaſſes and offences 


among the inhabitants and reſiants within 
the limits of their juriſdiction. 


1311 
+1Þ. A 


But as the names of ſuch judges are barely 
handed down to tis, it cannot be known 
what many of them were; though it is pro- 
bable many of them were eccleſiaſtics, as 
tlic Biſhops, and other churfchmen at that 
time, and for many reigns, were Chief 
Jaſtices; Treaſurers, Chancellors, Judges, 
and in the higheſt offices of the kingdom. 
And it is commonly ſuppoſed, that moſt of 
the Serjeants and pleaders were elerks or re- 
ligious men; who being bound by their 
order to ſhave their heads, were, for de- 
cency and comelineſs, allowed to cover their 
bald pates with a coif, which has been ever 
fince retained. And ſuch was William de 
Buſſey commonly ſuppoſed * to be, who 
was Seneſchallus & principalis conciliaris 
Gulielmi de Valencia, and being accuſed of 
great crimes, and not able to acquit himſelf, 
looſened his coif ut palam monſtraret ſe 
tonſuram habere clericalem,” ede 8 
ſeems, did not ſerve his turn. 


= Chaunc. 76. Whitl. 347. Matthew Paris; 
| But 
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But whatever is to be inferred of the 
great antiquity of the order of Serjeants, 
when or how they were created and ap- 
pointed at that time of day, does not appear. 
Soon after they are frequently mentioned as 
Serjeants at Law by their name of office; 
as in the Statute of Weſtminſter *, the ar- 
ticuli ſuper chartasꝰ, and elſewhere, and 
ſeeny to have been in great repute. It is 
very probable, that they were then, and 
before that time, called by the King's writ, 
and by advice of his council, eſpecially if 
the form of the writ be ſo ancient as Lord 
Coke * and other writers affirm, as to be 
foünd in the © oldeſt manuſcript regiſter, 
which is allowed to be the moſt ancient 
book in the law, and wrote before the con- 
queſt : though it is not to be found in the 
printed Regiſter of writs, which contains 
only the writs de jure, and not thoſe ex 
gratia regis, n r ee e 
tainly is. 
The form of ce writ is in Dugdale- 
which 1 ſhall here tranſcribe, as I ſhall have 
end to refer to it hereafter; and, except 
71 21 Agudodt 411 20 5 
C. 29. 2 Inſt. 213. 25 Ed. 2. 
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the —_— it is * ep as is in wet 4 


Rex, &c. N. 4 Salutem: * 5 n ge ad- 


viſamento confilii noſtri ordinavimus vos ad 


ſtatum & gradum Servientis ad Legem. . . die 
menſis proximo futuro ſuſcepturos, Vobis 
mandamus, firmiter injungentes, quod vos 
ad ſtatum & gradum prædictum ad diem & 


locum in formà prædicta ſuſcipiendum or- 
dinetis & præparetis, & hoc ſub pan mille 


librarum nullatenus ommittatis. 980 
— a 


Wha the laſt general call of Serjeants, 
in 1736. the writ was in this . 
1A. 
George the Second. by the, n of God, 
of Great Britain, France, and Ireland, King, 
Defender of the Faith, &c. To our truſty 


and well beloved Thomas Parker, of the 


Inner Temple, London, Eſq; greeting : 

Foraſmuch, as by the advice of our couneil, 
we have ordained you to take upon you the 
State and Degree of a Serjeant at Law, 
on the morrow of the aſcenſion; we, ſtrict- 


y injaining, command you. to put in order 
| ang prepare * ® take upon you the 


ſtate 
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Nate and degree aforeſaid, in form afore- 
ſaid; and this you may in no wiſe omit, 
under the pain of one thouſand pounds. 

Witneſs Ourſelf, at Weſtminſter, the 17th 
ay of * May, in the gth year of our reign. 

wo nhl | Tie and Bray. 


On a label was wrote, 


To our truſty and well beloved Thomas 
Parker, Eſq; a writ to take up the State and 
Degree of a Serjeant at Law. | 


Biſt and 8 


The like writ was ſent to each of the 
oor 41 ; 2 

And though we have no account of any 
call ſo early as the firſt mention of Serjeants, 
yet there can be no doubt, but that every 
one was firſt made a Serjeant at Law, and 
out of them the King appointed his own 
Serjeant; as all the latter entries are, that 
ſuch an one * Serviens ad Legem conſti- 
tutus eſt Serviens Regis ad Legem.“ And 
it appears, that in every reign, there were 
one or more Serjeants ſo diſtinguiſhed, who 
had ſome penſion or allowance out of the 
mann And it is to the liberate rolls, 
| R 4 wherein 


1. 


d On tbr Amy un Dignity of 

wherein che penſions are mentioned, that 
we are beholden for the moſt _— and au» 
MU PR? e ARA 2 bf > 


4 Ed. 1. Is the vet chat meet with *, 

*-* © "where Thomas de Wn eylond, John 

; 2 de Montingham, fot de Cobbe- 

1 bam, and Elias de Beckingham, 

aol. g „ the King's Setzeants, had 

adh WO 0. penſions aſſigned them out of the 
„ab bas 2 "Exchequer for their ſervices. . 


9 K0 K. 1. i. Gilbert de Thornton and William 
_ _ Giſelham had the like penſions, 
a probably there were the like 
inſtances in former times, but the 
x - liberate rolls of the 2e we 
$2) aps 227] 0 d Of r 


1 Ed. x * the x reat caſe 4 of Thomas 4 
. Weylon „ inty . de parli- 
* N 8 arent; they are faid to be Servi- 
2 3 un 507 entes Legibus & conſuetudini- 
ee c gliz expert. © Fs 


* 1 l DITS G 8 
2 40 El. as I m. Inge, . Kin, Is Serjeant at 


"21 Ed. 1. Richard | de "Warwick, "Kilig 4 
1 ; Se erent; and both ſeem to have 


* Chronic. Serjexin Dugg Orig. 35. 


1 10 Co, pref, 


1101 TR. 32018 7 


had 
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$8443  hadfome.alloanace at.the Exche- | 
4 bd ted Auer. 22153. 201- 


3 Ed. 2. Ann. as 
138 * Edward Paſſelegh, Serjeants aſ- 


aol, 1 - fgnes 2 plecs le r & a ſes be- 
a e e 

9: . 2, William de Herle, Gilbert de 
be Toutheby, Galfride le Scrope, John 
dae gtonore, in conſideration of their 


| expences in proſecuting and de- 
fending the King's buſineſs, are 
each of them allowed 201. yearly. 
4 0 il John de Denum appears to be 2 
* _ Serjeant, and r a King's. 
18 120 50 Segjeant, Lib. Rol. > 
1 Ed. 3. John de Denum, we Gilbert de 


"TYON} 
234445 >4 


arc + Foyth eby, are ſaid to be Servien- 

Ailnsg | tes Regis ad Legem. 5 

— mY Zr, Gilbert de Toutheby, 9 

Regis, had 201, à year for his ex- 
pences in the King s buſineſs. 

of 3. Ed. It, Richard de Alburgh, and John de 
Cantibtig, King's 8 Serjeants. 

: e * 25 A Denum conſtitutus 


5 erviens Regis 8 Febr. per 
| 515 Regis (afterwards Baron of 


3100 Dugd. c. 39. 


3 


the 
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aba the Exchequer): and William de 
111.1, -- +1 Sharefhull, King's Serjeants. 
2 5. William” Scot,” Robert Parning, 
1 90 Simon de Trewythbſa, John de 
| 'Trevaignon, Lueas de Burgh, 
... +... madeKing's Serjeants. The ſame 
pFear Simon de Trewythoſa was 
8 made King's Attorney General, to 
Fer _ proſecute the King's buſineſs in 
> | _ parhament, and before his Juſti- ' 
8 des of the bench, with a penſion 


” 1 19 q 


6 of twenty marks a year. 


3 


93. William e e Ser- 
i ee 

1486. 3 John de Storard,” "King's Ser- 
um Jjeant. ep 

0 2114 3 Phelfe Srebably all had nden 
iche or payments out of the Exche- 


| quer, .as they appear on the libe- 
-12 . - Tate" rolls; and were frequently 
made Chief Juſtices, Judges, or 
ah ile Barons during pleaſure, and were 
I removed from court to court, or 
laid aſide, and returfied to their 
former practice and ſtation, as Ser- 
* FS | jeants at Law. ave) 


15 Ed. 


de Dees rh wit Ew. "47 - 


_ 77 * William de Thorpe conſtitutus 
eſt Serviens Negis in ĩtinere juſti- 

itt . ciariorum apud Turrim, London, 

Nenne mn. 


1984.3 Robert BY Thorpe; Henry de 

Green, Thomas + phi King's 
$a : Serjeants. 1 4 

20 Ed. go The fame Robert Thorpe, Henry 

de Green, Servientes Regis ad Le- 

dem ſummoniti ad Part inter Juſti- 

ciatios utriuſque Banci. Dugdale * 

_ ſays, they and their ſucceſſors gain- 0 

ed ſuch high eſteemy that from this 

time they had ſummons to parlia- 

ment. And, if I am not miſta- 

ken, they have the like writs or 

ſummons to A at this 


Hg day. 1 
e William de. Noon, King's Ser- 
Jeant. 12 U Ear 


| * nd, 3: William de Skipwith, John de 
Mowbray, King's Serjeants, ſum- 
| moned to parliament. 
30 Ed. 3. William de Fiſhide, Serjeant at 
Law, (not ſaid King's Serjeant). 


» Cap, 41, 


36 Ed. 


* 


Ig. On.the Areimig and Dignity of 

31 Ed. 3. John de Knyvet, (not ſaid King's 
28 cots BOW, e og bord 

36 Ed. 3. Edmond Chellerey,. William de 
1121/1 ++ Wychingham, William Fynchen- 
den, King's Serjeants. 


as: . * * 
n King's Serjeants. 2 


44 Ed. 3. Roger de Fulthorp, EE A 

nora, Ferceby, King's Serjeants. 

ow 3. The commons petition , that di- 
Anden vers commithons for enquiring in- 


tht «i * ;,to.and puniſhing extortions or ſuch 


„gbe von like offences, granted heretofore 
= „d ſundry perſons of evil fame, 


gn cf Way + be repealed, and no ſuch 
granted thereafter but to Lords, 


Anse and gthers of beſt reputation in 
„il «* their oquntries. eee, 


cr 38 The King granteth * 
2 that no ſuch commiſſion be 


a: - thereafter made, but to the Juſ- 
ho tices, Serjeants, and others learn- 


bas 
be ov! ed in che law, and of beſt ability. 
bas Vola An the roll itſelf it appears, 
d [4 ſo in many. other parliaments 
before. and. after this time, that 
. the committees or triers appointed 
» Cott, Records 124. 


491 1.0. 
18] 2 for 


« Digit of Sehr ur Law.” 2 
for teceiViiig ant heating petifibaby, 
had power to call” unts them, as 

need ſhould” require, the Ring 
Juſtices and ne for their 
advice * gh 
51 Ed. 3. "John Holt,” RingvSerfeine 
1 Rich. 2. Robert Treſulyan, John Holt, 
Walter de Clopten, David de 
SZSͤtanemere, John de Middleton, 
King's Serjeants. 
2 Rich. 2. All the Juſtices and Serjeanta 
dio the King are charged in full 
parliament to ſay their knowledge 
in a point of law touching a 
feoffment made by. tlie late King 
Ed. z. e beige 

4 Rich. 2. The King's Jultices,” 8 
Advocates and Cbmmons, ſum- 
moned to parkambar at North» 

ampton: © . 1803, Una 

sich 2. The Commons require ”, 
n Juſtices, twp Serjeants, 4 
four Apprentices of the law, may 
'be fiworn to declare the delay and 
1155101" fefefts of the law, and — the 

| ſame may be remedied. 
— Cott. Rec. _— wa 197. 


6Rich. ven ru 
24 5 
hi _ — — «of 
8 de 
2 — ad Bagem as gun 
: rx an fn iendum 
ugdale Purif 
ROS et bend ne was 
bo. jeant. Nehm, 78 
* l — 8. 
n. 1 mans one Joh ds Lok 
4R 's Lok- 
ado} "ken in We! 
3 nb. a. Wilkam 2 
Dreh- 40 Earns Ser- 


81TH IC t. 


1 Hen 
wy 1 — Gaicoys, Robert 
de — 
| 7 - 


3 Hen. 4. 
* 5 n 

Par 7 | jeans, — 3 Hen 4. 1 
4 Hen. 4. Thomas King 1+ ar bed r- 
„ pepper, Kings rea John Col. 
n jeant. n. * Gore 
2 RT: 


12 Hen, 


the Degree of Semaant at Lam, 2 
12 Hen. 4. John de Preſton, William Lod - 
0314 _ Cheyne, John Barton, jun. 
215415} Walter Aſkham, John Martin, and 
William Wynard, ſummoned « to - 
2 degree as Serjeants at 
Law, 3. Febr. clauſ. 12 Hen. 4. rt 
1 ne 5 William Skreyne, William — 
dington, n e — 
. 
nn 5. John Martin, John Ivyn, WII 
liam Wynard, Thomas Rolf, John 
Barton, jun“. 15 Fehr. ſummoned 
n take the degree of Serjeant at 
Law ad Paſch. -prox..futurum *, 
255 555 John Martin, William Babiag- 
ton, Thomas Rolf, John Ivyn, 
a + Barton, ſen'.. John Hartan, 
58 7 William Wynard, forms 
moned 11 July, to take the De- 
100 ud n thay, — 


. BY 
" jeant, a FLAKE; 


a s 3. 1 2 171 7 F * 4, 1A 4 — th 
* Clauſf. 2 3 ; &. 11 01 
* .* 0 — 


nm tiquity and Dignity f 
It ſeems, (ſays Dugdale) chat 

£2 this State and Degree of Serjeant, 
"ev 5 F and 
' - - their large retinue for attendance 
they formerly had, was fo charge- 
Able, that the learned in the law 
were not very forward to take it 
upon them, inſomuch that the 
85 Kings of this realm became neceſ- 
ſitated to require them thereunto 
by a ſpecial writ of ſummons, 
The firſt of which (he adds) that 
be met with, was the 6 Rich. 2. 

1 John Cary, Edward Clay, and 


« Ant it pe nnr 
made in ſubſequejit reigns to reſſrain dreſs, Provifo's 
were inſerted in «favour © of Serjeants at Law, at the 
time they took their eftate upon them,” and thoſe that 
commeticed in the Univerſities : they being left at liber- 
ty to give liveries to others, beſides their own menial 
ſervants, which Knights, and others of leſs degree, were 
reſtrained from doing, See Stat. 8. Hen. 6. c. 4. And 
by the Stat. r. Hen. 8. c. 14. it is enacted, That no 
man, except Spiritual Men, and Serjeants at Law, or 
Graduates at Univerſities, <* uſe any more cloth in a 
long gown, than four broad yards; and in a riding 
«© gown or coat, about- three yards, upon pain of for- 
4c feiture thereof,” Theſe Statutes, ſince repealed, are 
in Raſtal's collection; and the firſt of them is likewiſe 
in Mr, Pickering's edition. | 
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John Hille. After that ſeveral 


others had the like writs, but not 


of their own ſeeking : as in the 


following inſtance. 


John Martin, William: 3 


ton, William Pole, William Weſt- 


dury, John Ivyn, and Thomas Rolf, 


ſix grave and famous apprentices 


of the law, having writs delivered 


them to take the State and Degree 


ol Serjeant, returnable in Mich. 
term. When all the means which 


they had uſed could not prevail, 
they, at the return in Chancery, 
abſolutely refuſed the ſame, had a 
complaint made againſt them in 


Parliament: whereupon, by advice 
of the Lords Spiritual and Tem- 
poral, they were convened before 
the Parliament, and they appear- 


ing accordingly, were charged to 
take upon them the State and De- 
gree, under a great penalty. They 
prayed to be excuſed till Trinity 
term following, and promiſed they 
would then obey without fur- 


ther delay; which at laſt they 
did, and divers of them did after- 


S wards 


r dd CI 
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5 Hen 


8 Hen. 


3 Hen 


8 Hen 
9 Hen 


wards worthily ſerve the kingdom 
in the principal offices of the 
law“. 

But what was the reaſon or mo- 
tive of their refuſal, does not ap- 


pear. 


. 5. William Weſtbury, John Coriſ- 


more, Serjeants. 


5. William Weſtbury, William 


Paſton. 


. 6. John Ellarker, William God- 


red, William Hall, Richard New- 
ton, Thomas Fulthorpe, William 
Chauntrell, Robert Caundiſh, John 
Weſton, per breve R. ad gradum 
Servient' ad Legem vocati. T. R. 
28 Nov. clauſ. 36 H. 6. m. 12. 


. 6. John Forteſcue, Mich. 8. H. 6. 
. 6. William Godrede, Richard New- 


ton, King's Serjeants. 
Thomas Rolf, Serjeant, was ſum- 


moned to receive the order of 


knighthood, and, for his not ap- 
pearing, had like to be fined, 
pleaded his privilege, that he was 


d Dugd, c. 41. and 2 Inſt, 214. Cott, Rec. 553. 
a Ser- 
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a Serjeant at Law, and bound to 
attend the court of Common Pleas, 
and not elſewhere *. And before 
26 Hen. 8. none of this degree 
did receive knighthood. Thomas 
Willoughby and John Baldwin, 
Serjeants at Law to the King, are 


ſaid to be the firſt that were 
Knighted *. 


18 Hen. 6. John Portington, conſtitutus 


unus Serv' Regis ad Legem. 


William Yelverton, John Mark- 
ham. 


19 Hen. 6. John Forteſcue, made King's 


Serjeant. Paſch. 19 H. 6. 


21 Hen. 6. Nicholas de Aſhtone, Richard 


Bingham, Rad. Pole, Robert Dan- 
by, John Pryſot, Walter Moyle, 
Peter Ardern, Robert Danvers ad 
Gradum Servient' ad Legem aſ- 
citi in Octob. S. John Bap. prox. 
futur 14 Febr. 


22 Hen. 6. Robert Danvers, John Mark- 


ham, King's Serjeants. 


© Dugd, c. 51. 
* Spelman's MS, Rep, cited in Dugd. ibid. 


S 2 31 Hen. 
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31 Hen. 6. William Hindſtone, William 
Laken, William Wangford, Wil- 
liam Beœff, Thomas Littleton, 
Richard Choke, John Needham, 

Thomas Billing, ad gradum ſu- 

ſeip' aſciti. 1 Febr. 

32 Hen. 6. Walter Moyle, John Needham, 
King's Serjeants. Hill & Paſch. 

33 Hen. 6. Thomas Littleton Serviens Re- 
gis ad Legem. Pat. 33 Hen. 6. 


4 Hen. 6. Thomas Billing, Serv' ad Le- 
gem, conſtit Serv Regis 21 Apr. 
39 Hen. 6. The Duke of York preferring 
his claim to the crown in parlia- 
ment, the King's Juſtices, Ser- 
jeants, and Attorney, are called 
on in parliament, to anſwer the 
ſame ; but they refuſing to anſwer 
the ſame *, in a matter ſo far above 
their cognizance, the Lords, after 
another debate, ordered the Ser- 


jeants and Attorney to come and 
defend the King's title *, 


* Cott. Records, 665. 
See the Hiſtories, 
3 Ed. 
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3 Ed. 4. Thomas Young, Richard Neel, 
William Jenny, Guido Fairfax, 
Thomas Brian, John Greenfield, 
John Cateſby, Richard Pigot, ſum- 
moned to take the Serjeant's De- 
gree, Nov. 7. 
Thomas Young made one of the 
King's Serjeants by patent, 8 Nov. 
3 Ed. 4. 
4 Ed. 3. Richard Neel made King's Ser- 
| jeant, 12 Aug. 4 Ed. 4. 
7 Ed, 4. Guido Fairfax, 28 Apr. Rich- 
ard Pigot made King's Serjeant, 
| 4 Nov. 
9 Ed. 4. John Cateſby, King's Serjeant, 
18 Apr. 9 Ed. 4. 
12 Ed. 4. Richard Higham electus Hoſp, 
Line: 
17 Ed. 4 William Huſſee, Humphrey Ster- 
5 key, Thomas Treymayle, John 
Sulyard, William, Colow, John 
Vavaſour, Roger Townſend, Tho- 
mas Bryges, Thomas Rogers, cal- 
led Serjeants 9 June, 


21 Ed. 4. Thomas Tremayle made King's 
Serjeant, Pat. 26 Nov. 21 Ed. 4. 


S 3 Walter 
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Walter Keeble, Serjeant, Mich. 

21 Ed. 4. 
1 Ed. 5. John Vavaſour made King's Ser- 


jeant, Pat. 15 June, 1 Ed. 5. and 
Thomas Tremayle. 


1 Rich. 3. John Vavaſour, Roger Townſ- 
end, Thomas Tremayle, King's 
Serjeants, 27 June. 


1 Hen. 7, Thomas Wood, Robert Reed, 
John Hawes, John Fineux, Wil- 
liam Davers, Thomas Keeble, 
Richard Jay, ad gradum Serv' ad 
Legem aſciti, 20 Nov. John Va- 
vaſour, John Tremayle, William 
Huddlesfield, John Fiſher, and 
William Hody, made King's Ser- 
jeants. 

3 Hen. 7. Thomas Wood, King's Serjeant, 
3 June. 

9 Hen. 7. Robert Reed, King's Serjeant, 
8 Apr. 

10 Hen. 7. Robert Conſtable, electus. Cod. 
Hoſp. Line. 

11 Hen. 7. Humphrey Coningſby, John 
Boteler, electi 10 Sep. 


Thomas 
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Thomas Keeble, Thomas Ox- 
onbridge, Thomas Frowyk, Rich- 
ard Higham, John Kingſmille, 
John Yaxley, Thomas Mordant, 
electi 10 Sep. feſtum apud Ely- 
Houſe in Holbourne, Rege & Re- 
gina preſentibus *. 
John Mordaunt made King's Ser- 
jeant, Nov. 25. 


12 Hen, 7. John Kingſmille, Paſch. 12 
H. 7. made King's Serjeant. 


14 Hen. 7. Richard Higham, Trin. Tho- 
mas Keeble, Mich, made King's 
Serjeants. 


16 Hen. 7. Humphrey Coningſby, King's 
Serjeant, 30 Oct. 


s See Holling's Chronicle, p. 779. This feaſt is alſo 
taken notice of by Lord Bacon, in his Hiſtory of that 
King's Reign : the paſſage, on the preſent occaſion, is 
extremely well worth tranſcribing. —- © Upon the ſix- 
* teenth of November, (this being the eleventh year 
of the King) was holden the Serjeant's feaſt at Ely 
“ Palace; there being nine Serjeants of that call. The 
e King, to honour the feaſt, was preſent with his Queen 
& at the dinner; being a Prince that was ever ready to 
c grace and countenance the Profeſſors of the law; hav- 
c ing a little of that, That as he governed his ſubjefts by 
& his laws, ſo he governed his laws by his lawyers.” p. 82. 


S 4 18 Hen, 
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18 Hen. 7. William Cutler, electuſ. * 
Linc. 


19 Hen. 7. Edmund Dudley exoneratus ab 

| officio Serv* ad Legem, bill ſign' 
19H 7. 

Guido Palmes ad gradum Ser- 

vient' ad Legem aſcitus, 1 Nov. 


20 Hen. 7. Brook, Robert Brudnell, 

| William Grevill, Thomas Mar- 
row, George Edgore, John More, 
John Cutler, Thomas (Richard) 
Elliot, Ludovicus Pollard, Guido 

Palmes, William Fairfax. Feaſt 
at Lambeth Houſe*. 


Robert Brudnell, King's Serjeant, 
25 OR, : 
Thomas Pigof, Serjeant, Mich, 
20 H. 7. 
21 Hen. 7. Newport, Hill. 21 H. 7. 
22 Hen. 7. Ludovicus Pollard and Richard 
Elliot, King's Serjeants, 9 July. 


1 Hen. 8. Ludovicus Pollard, and Richard 


Elliot, King's Serjeants, pat, 28 
Apr. 1 H. 8. 


»Dugd. c. 47. Holling. Chron. 504, 
2 Hen. 
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2 Hen, 8, John Newport, John Newdi- 
gate, Brian Palmys, jun. Richard 

Brook, Thomas Pigot, John Car- 

rell, — Brook, John Roe, An- 

thony Fitzherbert, ad ſtatum & 


gradum, Serv ad Legem, aſciti 
18 Nov, 


Rex conceſſit Ricardo Brook, 
quod ipſe ad ſtatum & gradum 
Servientes ad Legem ſuſcipiendum 
contra voluntatem ſuam non aſ- 
ſignetur; & quod” fi electus fit 
ſtatim recipere recuſet ', Bill ſign 
11 July, 2 H. 8. | 
5 Hen. 8, Guido Palmys, Thomas Pigot, 
| King's Serjeants, 9 May, 
6 Hen. 8. John Carrell, King's Serjeant, 
1 June, 

8 Hen. 8. Anthony Fitzherbert, one of 
the King's Serjeants, Pat. 24. 
Nov. 


12 Hen, 8. John Newdigate, King's Ser- 


jeant. 


Baldwin Malet, electus ad gra- 
dum & ſtatum Servient ad Legem 
recipiendum in Octob. S. John 

3 Dugd. Series. 79. 

Bap. 
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| Bap. diſoneratus per ſpecialem 

| { laborem amicorum ſuorum *.” 
13 Hen. 8. William Rudhale, John Fitz- 
James, John Port, Thomas Fair- 
fax, John Spilman, John Brown, 
William Shelley, Thomas Wil- 
loughby, Robert Norwich, Tho- 
mas Englefield, ad gradum Ser- 
vient' ad Legem, electi. Feſtum 

apud Ely-Houſe. 


14 Hen. 8. Robert Norwich, appointed 
King's Serjeant, Pat. 11 July. 

ts 1 8. Thomas Englefield, King's Ser- 

jeant at Law, has a yearly penſion 


of 1001. during life. 
20 Hen. 8. John Spelman made King's Ser- 


9 5 jeant. 
22 Hen. 8. Thomas Willoughby, King's 
Serjeant, and the firſt who was 


knighted. 
23 Hen. 8. Humphrey Brown, Serviens ad 


Legem, Thomas Audley, Walter 
Luke, John Baldwin, John Hinde, 
Chriſtopher Genny, John Den- 
ſell, Edward Mervin, Edmund 


* Dugd, 81. 
See a particular account of this call, Dugd. c. 44. 
* Knightly, 
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26 Hen. 


27 Hen 


29 Hen 


30 Hen. 


31 Hen 


Knightly, Roger Cholmley, Ed- 
ward Mountague, Roger York, 
called Serjeants Mich. T. Craft 
8. Martin. Feſtum apud Ely- 
Houſe “. 


Thomas Audley, made King's. 
Serjeant, 14 Nov. (Prolocutor Par- 
liam') next year Keeper of the 
Great Seal, and afterwards Lord 
Chancellor. 


John Baldwin, fimiliter 16 Nov. 
and John Packington. 


8. John Hind made King's Ser- 


jeant, 2 Jan. 


8. Chriſtopher Jenny, Humph- 
rey Brown, King's Serjeants. 

8. Edward Mountague, King's 
Serjeant. 

8. Edward Mervin, King's Ser- 
jeant. 
8. Thomas Ruſhedon, Robert 


Townſend, John Harris, ad gra- 
dum Servient' electi. 


ho Dugd. c. 47. Stow's Survey. 


» Till about this time, the Great Seal had been prin- 
cipally in the hands of churchmen, Vid, Dugd. and 
Rapin's Series of Chancellors, 


Thomas 


— . — m ß ee eee Ed CCS 
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Thomas Bromely, John Carrel, 
Robert Chidley, William Con- 
ingſby, ſimiliter. 
32 Hen. 8. William Portman, Edward 
Saunders, Jacob Hales, Jacob 
M.iſſenden, ad gradum & ſtatum 
prædictum evecti. Trin. 22 H. 8. 
The feaſt was kept at St. John's“, 
at which were preſent the Lords 
and Commons, with the Lord 
Mayor and Aldermen: and ten 
Serjeants are ſaid to have been 
| | made at this call, 
| Thomas . Bromely and William 
| Portman, King's Serjeants. 
34 Hen. 8. Edward Molineux, Humphrey 
Brown, King's Serjeants. 
3 p Hen. 8. Robert Townſend, Thomas 
Bromley, Jac, Hales, King's Ser- 


jeants. 


© Neither Hall nor Dugdale ſay where the place was, 
but it ſeems to have been the Priory houſe which ſtood 
in the ſtreet by Smithfield, now going by that name, 
This Priory was ſuppreſſed on the 7th of May this very 
year, Stow, b. 4. p. 63. The feaſt is ſaid in Hall's 
Chronicle, to have been on St. Peter's eve, which is 
not till the 29th of June, after this houſe was in the 
King's hands. 


36 Hen, 
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36 Hen. 8. Roger Cholmley, _o- Hales, 
King's Serjeants. 

38 Hen. 8. David Croke, John Whiddon, 
Ludovicus Pollard, Robert Mey- 

nell, Richard Morgan, William 
Coke. Brevia de Trin. 28 H. 8. 
Habuere ad ſtatum & gradum Serv 

ad Legem ſuſcip' ſed Rege mori- 

ente alia brevia neren ab Ed. 

Sexto. 

Feſtum in Aula Hoſp. Linc. at 
the ſpecial requeſt of Lord Wrio- 
theſly, then Lord Chancellor. 

John Harris, King's Serjeant, 
13 May. 

Edward Saunders, made King's 
Serjeant, 11 Febr. 1 Ed. 6. ; 
4 Ed. 6. William Cook made King's Ser= 

jeant 22 Oct. 


John Pollard, exoneratus a ſtatu 
& gradu Serv ad Legem. Pat. 4 
Ed. 6. 21 Oct. and 3 Philip and | 
Mary choſen Speaker. ; 


P Ed. 6. John Whiddon and David Brooke, 
King's Serjeant. 


» Dugd. c. 45. 


6 Ed. 
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6 Ed. 6. Robert Brooke, ad ſtatum & gra- 
dum Serv' ad Legem evectus T. 
Mich. And 1 Mary, choſen 
Speaker, and Recorder of Lon- 
don; and next year, Chief Juſ- 
tice of the Common Pleas. 


William Cooke, James Dyer, 
| >; King's Serjeants. 
| James Dyer, (Speaker) John 
E - Carrell, Thomas 'Gawdy, ſer. 
ih Richard Catlin, Radul. Rokeſby, 
E William Stanford, William Da- 
| | lifon, ad Gradum & ſtatum Serv* 
i . ad Legem per breve Regis aſciti. 
19 May. Robert Kelway ſimili- 
= ter. Feſtum apud Gray's Inn. 


J Mar. Reg. James Dyer, William Stan- 

| ford, made Queen's Serjeants, 

| __ 29 Vet 

2 Mar. George Wood, a wet Serv ad 
Legem, exoneratus. 


| John Prideaux, George Wood, 
1 Francis Morgan, Robert Catlin, 
5 Anthony Brown, George Slintpoll, 
William Bendloes, George Brown, 
John Walpole, ad gradum Serv' 

ad 
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ad Legem ſuſcepturi, 15 Mich. 
prox futuro coaſciti. 

See in Dugdale , the manner of 
ordering this feaſt, and the allow- 
ance of rings and cloth, which 
ſeem different from the former in 
quantity and value. 

John Caryl, ad dictum gradum 
in Octab' S. Trin. ſuſcip' aſcitus. 

2 & 3 Phil. & Mar. Wm. Raſtell ſimiliter. 


Ra. Rokeby, Serjeant at Law, 
being appointed Juſtice and Com- 
miſſioner in the North, was diſs 
| charged by patent from his ſervice 
and attendance as Serjeant at Law. 
Note. Rokeby was not Queen's 
Serjeant, but mere Serjeant at 
Law; and the King and Queen 
diſcharged him from all attendance 
and ſervice which he ſhould or 
| ought to give or do, by reaſon of 
his being Serjeant at Law; and 
releaſes and diſcharges him of and 
from wearing any ** quayf,” and 


all other apparel, garments and 
habit, that by the laws and cuſ- 


4 Ca, 48. 


toms 
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_ toms of the realm he ſhould or 
ought to wear as Serjeant at Law, 
Kc. as fully and freely to all in- 
tents, as if he had never been a 
Serjeant at Law, or had never ta- 
ken upon him the office or de- 
gree, &c. 
3 Phil. & Mar. Anthony Brown, conſtitu- 
tus Serviens Domini Regis & Re- 
ginz ad Legem. 
Richard Catlin and William Da- 
| Iiſon, ſimiliter. 27 
4 Phil. & Mar. Robert Catlin, ſimiliter, 
4 Nov. 7, 
5 Phil. & Mar. John Prideaux, King and 
Queen's Serjeants. 
6 Phil, & Mar. Thomas Carus, Reg. Cor- 
bet, John Welſh, John Southcot, 
Edmund Plowden, Thomas Gaw- 
dey, George Wall, Richard Har- 
per, William Foſter, Ranulph 
Cholmley, Gilbert Gerrard, John 
Birch, ad gradum Servient' ad 
- Legem ſuſcipꝰ aſciti a dic' Paſch' 
in tres ſeptimanos. 


r See the patent at full length, Dugd. c. 54- 
5 Sir 


1 Eliz. 


Sir William Dugdale ſays *, that 


Ys 
A; - af! 
* 
- « 
< 
2 * 


Bendloe, Powtrell, and Mead, 
were the only Serjeants in being: 
and Rowe, in His preface to Bend- 

loe's Reports, ſays, that William 
| Bendloes was the only Serjeant at 

Law, for part of the time of Phi- 

lip and Mary, and part of Queen 
Elizabeth's Reign. And in the 
latter end of the preface to 3 Mo- 


. dern Reports, it is ſaid, ann. 
I Eliz. there was but one Ser- 


jeant at the C. P. bar, for a Whole 

term together; and that was Ser- 
jeant Bendloes. And this parti- 
cular was recorded in the ſouth 
window of Serjeant 's-inn-chapel, 
in Fleet-ſtreet ; it being mention 
ed under his arms, Annis Re- 
ginarum Mariæ ultimo & Eliza- 
bethæ primo ſuperfuit & claruit 


ſolus. 

(I ſuppoſe, the "Chivas dying) the 
ſame perſons, together with Rich- 
ard Powtrell, are called to the 


f 


+ Orig. 113. _ * Thid, 331. | 
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ſame degree, Foe breve T. N. 
12 Dec. | 
Richard Weſton, fimiliter, 24 
Jan. and made Queen's Serjeant, 
13 Febr. 
4 Eliz. Nicholas Powtrell, and Thomas 
Carus made Queen's Serjeants. 
8 Eliz. — Barker and Richard Catlin, 
| Queen's Serjeants. 
9 Eliz. Thomas Gawdy', ſen'. Roger Man- 
tt wood, Chriſtopher Wray, Thomas 
Mead, Nicholas Barham, John 
Jeffereys, William Lovelace, Paſ. 
9 Eliz. Feſtum apud Gray's Inn. 
Chriſtopher Wray, Queen's Ser- 
c jeant: 18 June choſen Speaker. 
14 Eliz. Robert Mounſon, electus per ſpe- 
ciale mandatum Reginæ, Mich. 
14 Eliz. Hoſp. Linc' : John Jef- 
fereys, one of the Queen's Ser- 
jeants. 
15 Eliz. Nicholas Barham, Queen 8 Ser- 
jeant. 
19 Eliz. William Ayloff, Edward Baber, 
Francis Windham, electi. T. 
Mich. | 


* Plowd. 342. b. ; 
Francis 
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Francis Gawdy, Edmund An- 


derſon, Robert Shute, Edward 
Fenner, electi. Mich. 


Robert Bell (Speaker of the 


Houſe of Commons) one of the 


Queen's Serjeants, and the ſame 


year, 24 Jan. made Chief Baron. 
Feſtum in aula Med. Templi. 22 
Jan. 19 Eliz.“ 


19, 20 Eliz. Francis Rodes, John Popham, 


21 Eliz. 


electi. T. Hill. 


John Popham, exoneratus de no- 


mine ſtatu & gradu Servientis ad 
Legem, Speaker of the Houſe of 


Commons; made Sollicitor Ge- 


22 Eliz. 


neral, 28 June following, after- 
wards Attorney General, and from 
34 Eliz. to 1 Ja. Chief Juſtice of 
the King's Bench. 

Edmund Anderſon, Sery' Re- 
ginæ. ” 
John Clench, John, Puckering, 
Thomas Walmſley, ad gradum 
Servient' ad Legem, electi. Wil- 
liam Fleetwood, Edward Flower- 


Dugd. c. 46. 
2 due, 
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due, Thomas Snagg, William Pe- 
riam, Robert Halton, electi. T. 


Mich. Feſtum apud Novum“ 
Templum. 


24. Eliz. Francis Rodes. 21 Aug. Francis 


Gawdy, 17 May, — s Ser- 
jeants. 


36 Eliz. Thomas Gent, Richard Shuttle- 


worth (poſtea juſticiar Ceſtriæ) 
made Serjeants. | 


30 Eliz. John Pickering, Queen's Serjeant, 
3 July, Speaker, and 34 Eliz. 
made Keeper of the Great Seal. 


Robert Gardiner electus T. Hill. 
(poſtea Capital Juſt in Hibernia 


Y It is not eaſy to ſay which of the Temples is here 
meant; this name comprehending both. Dugdale took 
his entry from Holinſhed's Chronicle. According to 
Stow and Dugdale, in their accounts of the Temple, 
the ſpot was called the New Temple, becauſe the temp- 
lars, before the building of this houſe, had their temple 
in Oldbourn, (Hodie Holburne). Stow, 1 vol. 270. 
And ſo late as in the letters patent of 6 King James, 
under which the ſocieties now derive their title, the 
whole is deſcribed by the name of « Hoſpicia & 
| c capitalia Meſſuagia cognita per nomen de le Inner 
U « Temple, & le Middle Temple, tive Novi Templi, 
| | „London.“ Dugd. 15. 


320580 


* [95.4 | coram 
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31 Eliz. 


32 Eliz. 
34 Eliz. 
35 Eliz. 


36 Eliz. 


coram Regina) Robert Clarke 
ſolus electus, 14 June. 
Chriſtopher Yelverton, Speaker *, 
electus de Gray's Inn. Trin. T. 
and made Queen's Serjeant. 
Thomas Hammond, Thomas 
Harris, electi. Edward Drew, 
John Cooper, John Glanville, 


, Thomas Owen, ele&i. 


Thomas Snaggs, Qucen's Serjeant, 
19 April, Speaker. 

William Fleetwood, Queen's Ser- 
jeant, 27 Jan. Recorder of London. 
Thomas Owen, Queen's . 
25 Jan. 

Edward Heron, Richard Lew- 
kenor, Peter Warburton, Rich- 
ard Brainthwaite, John Saville, 
John Hele, Thomas Fleming, Da- 
vid Williams, Matthew Evans, 
John Spurling, ad gradum Serv 
ad Legem, ſuſcipiendum vocati 


29 Nov. 


* This gentleman was choſen Speaker 39 Eliz. his 
extraordinary diſabling ſpeech is to be met with in 
D'Ewe's Journal. 549. 


= George 
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due, Thomas Snagg, William Pe- 
riam, Robert Halton, electi. T. 
Mich. Feſtum apud Novum“ 
Templum. 


24. Eliz. Francis Rodes. 21 Aug. Francis 
Gawdy, 17 May, Queen' s Ser- 
jeants. 


36 Eliz. Thomas Gent, Richard Shuttle- 
worth (poſtea juſticiar Ceſtriæ) 
made Serjeants. 


10 Eliz. John Pickering, Queen! s Serjeant, | 
3 July, Speaker, and 34 Eliz. 
* Keeper of the Great Seal. 


Robert Gardiner electus T. Hill. 
(poſtea Capital Juſt in Hibernia 


Y It is not eaſy to ſay which of the Temples is here 
meant; this name comprehending both. Dugdale took 
his entry from Holinſhed's Chronicle. According to 
Stow and Dugdale, in their accounts of the Temple, 
the ſpot was called the New Temple, becauſe the temp- 
lars, before the building of this houſe, had their temple 
in Oldbourn, (Hodie Holburne). Stow, 1 vol. 270. 
And ſo late as in the letters patent of 6 King James, 
under which the ſocieties now derive their title, the 
whole is deſcribed by the name of © Hoſpicia & 
cc capitalia Meſſuagia cognita per nomen de le Inner 
« Temple, & le Middle Temple, tive Novi Templi, 
„London.“ Dugd. 141. 


* coram 
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31 Eliz. 


32 Eliz. 
34 Eliz. 
35 Eliz. 


36 Eliz. 


coram Regina) Robert Clarke 
ſolus electus, 14 June. 
Chriſtopher Yelverton, Speaker *, 
electus de Gray's Inn. Trin. T. 
and made Queen's Serjeant. 
Thomas Hammond, Thomas 
Harris, electi. Edward Drew, 
John Cooper, John Glanville, 
Thomas Owen, electi. 


Thomas Snaggs, Queen's Serjeant, 
19 April, Speaker. 

William Fleetwood, Queen's Ser- 
jeant, 27 Jan. Recorder of London. 
Thomas Owen, Queen's Serjeant, 
25 Jan. | 

Edward Heron, Richard Lew- 
kenor, Peter Warburton, Rich- 
ard Brainthwaite, John Saville, 


John Hele, Thomas Fleming, Da- 


vid Williams, Matthew Evans, 
John Spurling, ad gradum Serv' 
ad Legem, ſuſcipiendum vocati 
29 Nov. 


* This gentleman was choſen Speaker 39 Elia. his 
extraordinary diſabling ſpeech is to be met with in 
D'Ewe's Journal. 549. 


3 George 
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George Kingſmill, electus ſimili- 


ter & Serviens Dnæ Reginæ con- 
ſtitutus. 
William Daniel, Queen's Ser- 
jeant, 9 Febr. 
37 Eliz. Thomas Fleming a ſtatu & gradu 
Servient' ad Legem exoneratus, 
5 Nov. and next day made Solici- 
tor General. See the patent at 


large. 
38 Eliz. Edward Drew, Queen's Serjeant, 
Mich. 


40 Eliz. Chriſtopher Yelverton, Queen's 
| Serjeant, 11 May, and 14 Jam. 
made Attorney General; and on 
27 June, 18 Jam. ſequeſtratus ab 
executione officii prædicti. 
41 Eliz. George Kingſmill, Queen's Ser- 
jeant, 8 Febr. 
43 Eliz. Edmund Delham, ad ſtatum & 
gradum erectus, Mich. 
44 Eliz. John Heat, Queen's Serjeant, 
16 May. | 
45 Eliz. Henry Hobart, Edward Philips, 
afterwards Speaker, and at the ſame 


» Dugd. Ca. 55. 
| time 
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time Maſter of the Rolls; Auguſtin 
Nicholls, electi Hil. 


1 Jac. John Croke®, Speaker, 43 Eliz. 
and Recorder of London, Thomas 
Coventry, Lawrence _ Tanfield, 
Thomas Foſter, Robert Barker, 
electi. | 


John Shirley, George Snigg, 
James Altham, Richard Hutton *, 
ad ſtatum & gradum, &c. Ro- 
bert Houghton, Thomas Harris, 
electi. 


James Heal, Edward Philips, 
John Croke, James Ley, John 
Doderidge, King's Serjeants. 


b Cro. Ja. fol. 


© Richard Hutton, was afterwards, in 15 Ja. 
made a Judge of the Common Pleas, on which occaſion 
Lord Bacon, (then Chancellor) made that excellent 
ſpeech, a ſtanding leſſon to all poſterity. 2 vol. fol. 238. 
Beſides the other two ſpeeches of this kind that remain 
of Lord Bacon's, it ſeems formerly to have been a com- 
poſition much laboured, and often printed; of which 
many are yet extant : that of Lord Keeper North's, on 
the promotion of Serjeant Saunders to be Chief Juſtice of 
King's Bench, in the room of Chief Juſtice Pemberton, 
removed to the head of the Common Pleas, is perhaps 
inferior to none. 


5 T 4 Sea James 
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James Ley, Attorney of the court 
of Wards, and afterwards Lord 
Treaſurer and Earl of Marlbo- 
rough. We? 
- Jac. John Doderidge * » exoneratus A 
gragp Servientis ad Legem, 29 
Oct. afterwards made King's Ser- 
jeant 25 June, 5 Jac. and ſoon 
after a Judge of the King's Bench. 
3 Jac. Thomas Coventry, King's Ser- 
jeant, 13 Jan. Solicitor General 
14 March, 14 Jac. Attorney Ge- 
neral anno 18 Jac, afterwards 
Judge of the Common Pleas, and 
1 Car, Keeper of the Great Seal. 
Henry Hobart, a ſtatu & gradu 
Serv* ad Legem exoneratus 2 Nov. 
the 4th of July following, made 
Attorney General,. 11 Jac, Chief 
| Juſtice of the Common Pleas, and 
the ſame year revoked, and next 
year appointed again 15 Jac. 
4 Jac. Edward Coke (Attorney General 
36 Eliz. Chief Juſtice of the 
King's Bench, 11 James) John 
Davies, Humphrey Winch, ad 


0G * Ley's Report. 
m5, ſtatum 
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ſtatum & N &c. evecti 
Trin. T. 


5 Jac. John Doderidge, made 
one of the s Serjeants, 25 
June. 


7 Jac. John Denham, Edward Bromley, 
ad ſtatum & gradum, Serv aſciti. 


8 Jac. Henry Mountague, Recorder of 
London, ad ſtatum, &c. aſcitus, 


4 Febr. made King's Serjeant 
11 Febr. afterwards Lord Chief 
Juſtice of the King's Bench, Lord 
Treaſurer, Baron of Kimbolton, 
Viſcount Mandeville, and Earl of 


Mancheſter. 


9 Jac. William Methwould, ad ſtatum 
&c. electus 23 Nov. 


10 Jac. John Davies made King's Serjeant, 

30 June. 

12 Jac. Robert Hicham, electus ad ſtatum 
& gradum Sery' ad Legem 25 
June. 


Ranulph' Crew, electus 1 July 
Speaker: and afterwards Chief 
| Juſtice of the King's Bench ; Tho- 
mas Richardſon, Speaker; and 


þ Leon 
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x4 Jac. 


15 Jac. 


18 Jac. 


21 Jac. 


Leon Bautrey, John Moore, Ca- 
rol Chibborne, electi Mich. | 


Thomas Athow, Henry Finch, 


Thomas Chamberlain, Francis 
Harvey, George Wilde, Francis 


Moore, William Touſe, fimiliter 
electi. Feſtum in aula Med. 


Templi. 
Henry Finch made King s Ser- 
jeant 11 June. * 


Edward Hendon ad ſtatum & 
gradum evectus T. Mich. 


Robert Hicham Miles, King's 
Serjeant, 4 Jan. * 

William Jones, ad ſtatum & gra- 
dum, &c. evectus 14 Mar. 


Francis Aſhley, ad ſtatum & gra- 
dum, &. evectus 15 Febr. 


John Shirley, ad ſtatum & gradum, 


&c. evectus Paſch. 


James Whitlock, ſimiliter, T. 
Trin. 


George Croke, Francis Crawley, 
Heneage Finch (afterwards Speaker 
and Recorder, 1 Car.) Rice Gwyn, 
Humphrey Davenport, Richard 


Diggs, 
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Diggs, John Darcey, Egremond 
Thinn, Thomas Hetley, John 
Hoſkins, ad ſtatum & gradum 
Serv'. ad Legem ſuſcipiend' aſciti, 

26 June. 

Richard Amhurſt fimiliter, 2 
Aug. Thomas Crew fimiliter, 21 
Sept. Speaker, Henry Binge, John 
Bridgman, John Brampſton, fi- 
militer 22 Sept. Feſtum in aula 
Medu Templi. 


George Croke * knighted the Gon 
day, and made King's Serjeant ; 
and 11 Febr. following made 'a 


Judge of the Common Pleas, and 
4 Car made a Judge of the King's 
Bench. | 

George Crew, made King's Ser- 
jeant 18 Oct. 


John Lloyd, ad ſtatum & gradum 
aſcitus 29 Dec. 


22 Jac. Thomas Richardſon Miles, 20 


Febr. Thomas Crew, 21 Febr. 
made King's Serjeants. 


1 Car. John Walter Miles, Thomas Tre- 


vor Miles, dd ſtatum, &c. aſciti 


* Cro, Car. pref, 
8 Apr. 
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= 8 Apr. and John Walter next day 
made: King's Serjeant and Chief 
Baron'; and Trevor King's Ser- 
jeant and a Baron. 
Henry Yelverton Miles and Fran- 
cis Aſhley, ad ſtatum, &c. aſciti 
4 May. iſt day of the term. 
Humphrey Davenport, King's 
Serjeant, 8 May. 
2 Car. Nicholas, Hide fimiliter 21 Jan. 


| Rowland Ward, Robert Barkley, 
ad ſtatum, &c. 12 Febr. 


3 Car. Robert Barkley, King's Serjeant, 
12 April: William Ayloff fimili- 
ter 19 Apnl. 

Robert Callice, 12 April: George 
Vernon, 4 July, ad gradum vo- 

6 Car. James Weſton ad gradum, &c. 19 

Mar. 


7 Car. Robert Heath, Attorney General, 
&c. vocatus 26 Oct. the ſame 
day made Chief Juſtice of the 

court of Common Pleas, and 11 


. Cro. Car. pref, 
2 Car. 
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Car. 1. amotus, made a Judge of 


the King's Bench, 16 Car. and 


19 Car. made Chief Juſtice of the 
King's Bench. Quere whether 
this is ſaid of the ſame perſon? 


9 Car. Richard Weſton, ad 82 &c. 


10 Car. 


11 Car. 


12 Car. 


25 Febr. 
John. Bramſton, King 8 Serjeant, | 


ha 


8 July. 


John Finch Miles, ad ſtatum & 
gradum, &c. 8 Sept. — 30 
Al 
Rad. Whitfield Miles, Te" Tho- 
mas Mallet, ad ſtatum & gradum 
21 Apr. and 15 May. 


Henry Clark, Richard Creſheld, 
Robert Foſter, Nathaniel Finch, 
Timothy Leving, Thomas Wilde, 
Thomas Milward, John Godbolt, 
Edward Reeve, Arthur Turner, 
ad ſtatum & gradum, &c. aſciti 
10 May. 


Gilbert Boone, militer 10 July, 


Robert Heath Miles, fimiliter 12 


Oct. Philip Jermine, ſimiliter 19 
Jan. (16 7 917 


* 13 Car. 


* 1 ty and Dignity of 


20 May, Speaker 16 Car. 
15 Car. Edward Littleton, ad ſtatum, &c. 
| 18 Jan. 
16 Car. Nathaniel Finch, King 8 Serjeant, 
| 10 May. Y 

Edward Atkins, Robert 18 
wood, Francis Bacon, John Green, 
Robert Hide, William Littleton, 
Peter Pheſant, Henry Roll, John 
Stone, Edward Taylor, John 
Wightwick, ad ſtatum, &c. 19 

May. 3 — 


Sampſon Evre, King 8 Serjeant, 
15 June. 
John Glanyille, Kin 8 D Serjeant, 
6 July. 
19 Car. Richard Lane, Eq. Aurat & At- 
torn. Carolo Principi ad ſtatum, 
&c. Oxonii, 23 Jan. and on the 
death of Lord Keeper Littleton, 
had the Great Seal, 30 Aug. 21 
Car, was made Chief Baron of the 
Exchequer, 19 Car. 


Dugdale's Series ch here till 
the Reſtoration. 
Even 
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Even in the times of uſurpation and re- 
bellion, it was thought neceſſary to fill the 
courts of juſtice with men of learning and 
ability in the profeſſion, and after the an- 
cient and uſual manner, as near as they 
could, in that ſtate of uſurpation. Inſtead 
of the King's writ, it was referred * to the 
Commiſſioners of the Great Seal, to conſi- 
der of filling the courts of Weſtminſter 
Hall with Judges; and in confirmation of 
their report, the houſe ordered, That there 
ſhould be a new call of Serjeants, and vo- 
ted, 12 OR. 1648. that out of Gray's Inn, 
Sir Thomas Widdrington, Sir Thomas Bed- 
dingfield, Mr. Keeble, Mr. Thorpe, Mr. 
Bradſhaw, ' ſhould be called Serjeants. Out 
of Lincoln's Inn, Mr. Solicitor, Mr. Sam- 
uel Brown, Mr. Recorder Glyn, and Mr, 
Erle. Out of the Middle Temple, Mr. 
Whitlock, Mr. Conyers, and Mr, Puleſton. 
Out of the Inner Temple, Mr. Chapman, 
Mr. Gates, and Mr. William Littleton. . 


That Serjeant Roll ſhould be Chief Juſ- 
tice of the King's Bench, Serjeant Jermin 
and Serjeant Samuel Brown, Juſtices of the 


r Ruſh, Coll. 2 vol. 4th part, 1292. Whit. Mem. 
337. . 
| ſaid 


( 
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ſaid court. That the : Solicitor, ſhould be 
Chief Juſtice of the Common - Pleas, Sir 
Thomas Beddingfield and Serjeant Creſwel, 
Juſtices of that Court. That Serjeant Wild 
ſhould be Chief Baron of the Exchequer, 
and Serjeant Gates a Baron, and Mr. Whit- 
lock Attorney General of the Dutchy, and 
one of the King's Serjeants; but not to be 
fworn till further order, as he was to make 
the ſpeech to the reſt of the Serjeants ; Mr. 
Prideaux was voted to be Solicitor General, 
and Sir Thomas Widdrington one of the 
King's Serjeants. 23 Oct. Mr. Hatton had 
the queſtion Py but pales to be a . 
jeant. | 
Oct. 30, 1245 The Houſe * z upon a 
meſſage from the Lords, ordered, That 
William Powell, John Clarke, John Elton- 
head, Robert Nicholas, John Parker, and 
Robert Barnard, Eſqrs. ſhould be made Ser- 
jeants at Law. 


Nov. 17. The new Serjeants appeared 
at the Chancery bar, and Whitlock, Com- 
miſſioner of the Great Seal, made the 


> Ruſh. 1310. Whit, vg 300. 
i Whit, 347. 


ſpeech 
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ſpeech to them; of which I ſhall tranſcribe 
a few paſſages, though the whole is yery 
well worth reading. It is directed to Mr. 
Serjeant St. John, and the reſt of the gentle- 
men who had writs to be Serjeants at Law. 


. . + + . It hath pleaſed the Parliament 
« in commanding theſe writs to iſſue forth, 
* to manifeſt their reſolution to continue and 
* maintain the old ſettled form of Govern- 
* ment and Laws of the kingdom, to pro- 
« vide for the ſupply of the High Courts of 
« Juſtice with the uſual number of Judges, 
and to manifeſt their reſpects to our Pro- 
« feſſion; to beſtow particular marks of 
«* tavour upon them, as eminent members 
* of it: — That, though he was ſenſible of 
« his own weakneſs, that he had leſs abili- 
« ty to give, ſo they had leſs need to re- 
* ceive inſtructions : — That he ſhould be 
% unwilling to ſee the ſolemnity of a gene- 
« ral call diminiſhed, and therefore was the 
rather perſuaded to do his duty for ſe- 
« veral reſpects. 1. For the honour of 
« that authority which commanded their 
« attendance, and his ſervice upon the oc- 
% caſion. 2. For the honour of that court 
« which challenged a great ſhare in that 
Y. U « work, 
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« work, their writs iſſuing from thence, 
« and their appearance recorded, and their 
„ oath there taken: —Laſtly, out of his 
« own affections to the degree, being him- 
« ſelf the ſon of a Serjeant, and having 
„ the honour to be one of the number in 
ee that call; and that both in his deſcent 
« and fortune he was a great debtor to the 
« law. | 


„ Their being called by writ is a great 
* argument of the antiquity of Serjeants : 
« the regiſter hath many writs, as Lord 
« Coke ſays, (pref. to 10 Rep.) that were 
jn uſe before the conqueſt; and in the 
« moſt ancient manuſcript regiſter is this 
« writ, of the ſame form of thoſe by which 
« they were called. Serjeants at Law are 
« often mentioned in the year books and 
« records as high as in the beginning of 
« Ed. 1. and by Bratton, who wrote in 
« the time of Hen. 3.— That it is a miſ- 
« take to think, that by Magna Charta 
( Communia placita non fequantur curiam 
« noſtram) the court of Common Pleas 
* was erected; for the ſame great charter 
« is 
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is in Matthew Paris, in King John's : 
time, with. the ſame words in it : And 
it is manifeſt, by undeniable authority, 
out of ancient manuſcripts and rolls, &c. 
that caſes were adjudged in R. 1. and 
H. 2. chram juſticiariis in banco refidentt- 
bus: and the names of thoſe that were 
then judges of this court, are ſet down 
many years before Magna Charta was 
granted, which by Hoveden, Paris, and 
others, are ſaid to be the laws of Edward 
the Confeſſor, and if Serjeants are as an- 
cient as theſe laws, that is, as ancient as 
the Confeſſor; or as that court, they are 
then certainly as ancient as any thing in 
the law. —No man can ſhew when the 
court was erected, which is alſo the opi- 
nion of Lord Coke (5 Rep. 9 Ed. 4.) 
Sir Roger Owen, Lambert, and others. 
— In Hoveden and Paris, who lived in 
R. 1. and H. 3. and are authors of good 
credit, they recite the charge of Juſtices 
in Eyre, given in R. 1. and King John's 


* This charter of King John's is in 1 Rapin, 285. 
the ſame clauſe is likewiſe in the articles, as may be ſeen 


in Mr. Blackſtone's elegant and correct edition of them. 
P. 


14. c. 17. and p. 2. F. 8. 
U 2 « tune, 
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«6c 


Ce 


66 


66 


time, and one of the articles is to enquire 
of the Serjeants at Law and Attornies fees. 
In the book of entries is a bill of debt 
againſt a Serjeant at Law, in the Com- 
mon Pleas court, and he preſcribes that 
Serjeants could not be ſued there by bill, 
but by writ out of Chancery; and this 
being by preſcription, ſhews that Ser- 
jeants were before the time of Rich. 1. 
And the Mirrour, which Lord Coke 
holds to be written before the conqueſt, 
ſaith, a counter eſt un Serjeant ſachant 
in le ley de Realm. 


« From the antiquity of the degree he 


' obſerved upon the words of the writ— 


Juia de adviſamento concilu noſtri ; — Theſe 
words are in the writs for ſummoning 
Peers, both ſpiritual and temporal, and of 
the Judges and King's council, to the Par- 


liament, in Serjeant's writs, and in no 


other. The next words that deſerve 
obſervation in the writ, are ordinavimus 
vor, &c. in the plural number, and in 
the ſecond perſon to expreſs excellence 
and dignity in the perſon to whom it is 
referred (Seld. Tit, Hon' 121.) The 

© next, 
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« next words are ad flatum, which import 
« dignity and honour. 


« In many of the year books, eſpecially 
« in Ed. 3d's time, they were joined with 
« Knights in aſſizes, &c. and in the Stat. 
«© 12 R. 2. c. 10. the ſame privilege 
* which is given to the Judges for abſence 
« from ſeſſions, is given alſo to Serjeants — 
* and 34 Hen. 6. Brook Noſme, pl. 5. 
« ſays, that Serviens ad Legem is a name 
of dignity, as Knight, and it is character 
“ indelebilis; no acceſſion of honour, or 
% office, or remotion from them, takes 
« away this dignity, but he remains a Ser- 
« jeant ſtill, Their robes and officers, 
« their bounty in giving rings, their feaſts, 
« which Forteſcue ſays, were coronationis 
« inſtar, and continued anciently ſeven days, 
« and Kings and Queens often preſent at 
« them, and all the ceremonies and ſolem- 
« nities in their creation, do ſufficiently ex- 
*« preſs the ſtate due unto them. 


« The next words in the writ are & gra- 
© dum; for this is a degree of ſuch emi- 
nency, 

This aſſertion, and the paſſage at full length, in 


Whitlock, will be better underſtood, by turning to 
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« nency, that the Profeſſors of Law in no 
« nation are honoured: with the like, with 
« ſuch ſolemnity and ſtate, and by mandate 
% under the Great Seal, Degrees are the 
« reward of ſtudy and learning, and by this 
« degree, they become chief advocates of 
the Common Law, an attribute given by 
« Forteſcue, who was a Serjeant, Chief 
* Juſtice, and Chancellor; — and all anti- 
% quity hath appropriated unto Serjeants 
« at Law, the practice of that great and 
«© univerſal” court, where all that concerns 
« meum & tuum, the inheritances and pro- 
„ perty of all the people of England, are 
« heard and determined,” — He then gives 
ſome excellent rules for their behaviour as 
Advacates. | 


Nov. 27. The Commiſſioners of the 
Great Seal ſat in Chancery, and the new 


Spelman's Gloſſary, Tit. Serviens ad Legem; — where 
the ſeveral Law Degrees of our own and other nations 
are claſſed in a table. 


m Lord Bacon, in his ſpeech to Juſtice Hutton, when 
he was made a Judge, ſaid of this court, © Here juſtice 
opens not by a by-gate of Privilege, but by the 
“great gate of the King's original writs out of the 
Chancery.“ 


Ser- 
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Serjeants came in their party-coloured robes, 
and their ſervants, and the Gentlemen of 
the Inns of Court; afterwards the Judges 
of the King's Bench; and after them the 
Commiſſioners went into the Common Pleas, 
where they fat in the middle of the bench ; 
the Chief Juſtice of the King's Bench on 
the right hand, and the Lord Chief Baron 
on the left ; and the other Judges on either 
hand of them in their antiquity ; and the 
Barons of the Exchequer on a form on the 
right ſide of the court. The new Serjeants 
were brought up ſingly in their antiquity, 
by two of their elder brethren to the bar, 
where they counted, and a gentleman, their 
friend, gave their ſeveral rings“. 


A debate aroſe in the houſe, whether the 
new Serjeants ſhould ſend a ring to the 
King ; but put off 15 


The Protector made ſeveral Serjeants at 
Law, but their names or number do not 


appear. John Maynard * and Matthew 


„ Whit. Mem, 350. 
® Ibid. 352. 
2 Scil, 9 Febr. 1653. Whit, 564. 


U 4 Hale, 


— — 
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Hale, were probably two of them *; be- 

cauſe the former was on 1 May 1658, by 
patent 


* The author's conjecture as to Sir Matthew Hale, 
ſcems well grounded; becauſe in Eaſter term 1655. he 
is mentioned as a Serjeant in the argument of a caſe in 
Style's Rep. 449. and in Mich. 1655. by Hardres, Rep. 
16. and frequently after is called Serjeant Hale. It is 
a miſtake, therefore, of Biſhop Burnet, in ſaying he 
was appointed a Judge in 1653. (ſee his life, p. 40.) 
This aſſertion, however, is copied by the editor of the 
Pleas of the Crown. (Pref. to vol. 1. p. I.) And that Sir 
Ma:thew Hale was a Judge at the time of Penruddock's 
trial, on which Biſhop Burnet ſays he declined ſitting, 
ſeyms another miſtake ; becauſe this trial, by the con- 
currence of Lord Clarendon and Whitlock, was in May 
1655. after which Sir Matthew Hale is mentioned as a 
Serjcant in the report books. Biſhop Burnet himſelf, at 
the time of Penruddock's trial, was not ten years old, 
and therefore might eaſily haye fell into ſuch a chrono- 
logical flip : the preciſe time of Sir Matthew Hale's be- 
ing called Serjeant, or being appointed a Judge, does 
not appear any where, that I can find, 


Some few particulars may be collected from the hi- 
ſtories and report books of thoſe times. We find mention 
mae of Serjeant Barnard, Style, 461. Serjeant Twiſden, 
Style, 434. Serjeant Glyn, ibid. 173. and other Judges, 
beſides thoſe abovementioned, viz. Baron Parker, and 
Chief Baron Steele. Hardr. 27. 51. Chief Baron Wid- 
drington, ibid. 137. Juſtice Warburton. Style, 461. 
Juſtice Aſke, ibid. 161. and Serjeant Glyn, appointed 
to ſucceed Chief Juſtice Rolle, on his ſurrender, Style, 


452. 
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patent made the Protector's Serjeant at 
Law *; and called again after the reſtora- 
tion. f 
Nov. 27. 1658. Serjeant Windham and 
g Serjeant Nicholas made Judges by Richard 
= Prote&or, and Mr. Archer was made a Ser- 
Jeant *, 
June 3. 1659. John Bradſhaw, Tyrrel, 


and Fountain, voted to be Commiſſioners 
of the Great Seal, and the ſeal delivered to 
them. 


June 16. 1681. Judges voted by the 4 ; 
houſe for the ſummer circuit, and Tyrrel, 


452. Lord Clarendon tells us, the occaſion of his ſur- 
render was, his refuſal to fit on the trial of Penrud- 
dock, and the other inſurgents. Vol. 3. 435. Sir 
Matthew Hale continued in his office during Cromwell's 
time; but upon his death he reſigned. Biſhop Burnet's 
Life, 49. That great man has left this, among other 
things, ſingular in his character, that he twice re- 
* ſigned the judicial office; the firſt time through 
conſcience, the laſt through the infirmities of age. 3 Keb. 
622. Cromwell, it appears, whenever the emergency, 
of his affairs required, without any ſcruple diſplaced 
his Judges. Baron Thorpe, and Judge Newdigate, 

were put out of their places, for not obſerving (as 
Whitlock ſays) the Protector's pleaſure in all his com- 
mands. Whit. Mem. 606. 


* Whit. 674. t Ibid. 676, 


Fountain, 


| 
| 
| 
| 


— — 
” 
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Fountain, and others, voted to be Serjeants 
at Law. 


July 1. . 16 59. Steele and Corbet voted 
to be Serjeants at Law *. 


Upon the reſtoration of King Charles the 
Second, many who had received this degree 


under the uſurped powers, were called again 
by the King s writ, 


12 Car. 2. Orlando Bridgeman ”, Miles ad 
ſtatum & gradum Serv' ad Legem 
per breve dat' 31 Maii immediate 
ſuſcipiendum vocatus ; and next 
day made Chief Baron, and 22 
OR, following, Chief Juſtice of 
the Common Pleas, and 30 Aug. 
19 Car. 2, made Keeper of the 
Great Seal. 
ohn Glanville, Miles & Serv' 
ad Legem, factus Serviens Regis 
ad Legem 6 June. 

Thomas Widdrington, Mil', Tho- 
mas Beddingfield, Mil', Samuel 
Brown, John Glyn, Eraſmus Erle, 
Robert Barnard, Mil', Matthew 
Hale, John Maynard, Richard 


”- Whit, 682, * Dugd. Series. 115. 
News 
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Newdigate, Thomas Twiſden, Hugo 
Windham, John Fountaine, Evan 
Says, John Archer, Thomas Wal- 
ler, per breve Regis, 1 June, ad 
ſtatum & gradum Serv ad Legem 
immediatè ſuſcipiendum vocati *. 

Thomas Tyrrel, Chriſtopher Tur- 
ner ſimiliter vocati, 4 Julii. 

Car. Daliſon, Mil', George Beare, 
Edward Hoſkins, Wad. Wind- 
ham, William Morton, Mil', John 
Parker, John Keylinge, John 
Charlton, John Mereville, Tho- 

mas Broome, ad dictum gradum 
vocati a die St. Mich. prox' futur 
< per breve Regis dat' 4 Julu”. 

John Glyn, Serviens Regis factus, 
8 Nov. 

John Maynard, factus Serv Regis 
ad Legem, 9 Nov. 
13 Car. 2, William Wilde, Mi & Bar' 
Richard Rainesford, Car. Hollo- 
* 1 Sider. 3. 


The motto to the call was © Adeft Carolus Mag- 
* nus;“ which, by ſome of the letters being printed in 
capitals (and tranſpoſed) characteriſes the year of the re- 


ſtoration. aDeſt CaroLVs Magn Vs. Scil. MDCLVV. 
dee 1 Sid. 435. 


5 way, 
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way, Frederick Hide, vocati per 
breve Regis, dat. 5. Oct. ad ſta- 


tum & gradum, &c. ſuſcipiend” 
tres Mich. prox' futur'. 


John Keylinge, factus Serviens 
Regis, 6 Nov. | 

William Wilde, Mil' & Baronet- 
tus Recordator civit' London, fac- 
tus Serviens Regis, 10 Nov. 


15 Car. 2. William Moreton, Mil', factus 
Serv' Regis, 1 July. 
20 Car. 2. John Vaughan*, Mil, ad ſta- 
tum & gradum, &c. vocatus 20 
Maii, and ſworn in Chancery be- 
fore Lord Keeper Bridgman, and 
next day ſworn as Chief Juſtice gf 
the Common Pleas. 


John Charlton, Mil', Serv' ad. 
Legem & Juſtic' Ceſtriæ conſti- 
tutus Serviens Regis 20 May, and 
4 Febr. 25 Car. 2. choſen Speaker, 
but, being indiſpoſcd, deſired his 
diſmiſſion. | 


21 Car. 2. Timothy Turner, William El- 
| lis, Thomas Hards, Nicholas Wil- 


7 Gazette, 20 May, 1668. 
5 limot, 
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limot, Gibbon Goddard, Richard 
Hopkins, Thomas Flint, John 
Turner, John Barton, John Ho- 
well Mil, Francis Bramſton, 
Henry Peckham, Mil, Recorder 
of Chicheſter, Chriſtopher Good- 
fellow, Samuel Baldwin, Thomas 
Powys, Thomas Jones, and Wil- 
liam Scroggs, MiP, per breve ad 
ſtatum & gradum, &c. vocati a 
die St. Mich. in unum menſem 
prox” futur 


William Scroggs, fact. Serv Re- 
gis, 2 Nov. 


22 Car. 2. Tim. Turner, Serv' ad Legem, 


conſtitutus Serv* Regis, 12 Maii. 

Eaſter term, Sir Matthew Hale, 
Chief Baron, received his writ to 
be Chief Juſtice of the King's 
Bench, in the room of Keyling 
deceaſed. 


23 Car. 2. Edward Turner, Eq' Aurat', 


. Speaker and Solicitor General, ad 
ſtatum & gradum, &c. 19 Maii, 
ſeems to have been the firſt King's 


2 Keeble, 552. This call of ſeventeen Serjeauts 
feems to be the largeſt on record, 


Council 
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Council (a conſiliis* in lege peritus 

Domino Regi conſtitutus Solicitator 
Regis 


» Dugd. 117. That point to me, I own, but with 
gteat ſubmiſſion, ſeems rather doubtful : Sir Edward 
Turner ſtands undoubtedly firſt in Dugdale's Lift, and 
it ſeems to be the firſt entry of the kind that occurs : 
but this entry cannot poflibly decide the priority, as to 
this ſpecies of preferment between Sir Edward Turner 
and Sir Francis North; becauſe it only ſhews when 
they were made Serjeants, not when either of them 
was made King's Counſel, On the other hand, my 
reaſons for thinking Mr. North was the firſt of this or- 
. der (which, as a regular order, began about this time) 
are theſe: The particular deſcription of his brother, 
who wrote his life, the manner in which this preference 

was received by the Benchers of the Middle Temple, 
and the reſentment the court of King's Bench expreſſed 
at the Benchers refuſal to acknowledge his precedence, 
by making it a kind of“ dumb day” with them (as 
his Lordſhip afterwards made in his own court on ano- 
ther occaſion ;) all plainly prove, with the filence of 
the books before this time, that this was the time that 
gave birth to the order, and that he was the firſt of that 
order. The occaſion of this preferment (from the wri- 
ter of his life, p. 39.) was Mr. North's arguing at 
<« the Lords bar the cauſe of Mr. Hollis, on a writ of 
« error, at the interceſſion of the Attorney General, 
« who, at that time of day, being an aſſiſtant of the 
6 Houſe of Lords, could not argue there.” (See Lord 
Clarendon's Hiſt. b. 3. 1 vol. 166.) Mr. North argued 
on behalf of the crown, and although, fays the writer, 


the 
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Regis Generals, 11 May) ſucceeded 
by Francis North, 2o May, in his 
office of Sollicitor General, and 
made Chief Baron the ſame term. 


William Ellis, Thomas Jones, 
King's Serjeants, 26 Aug. 
Edward Thurland, Mil', ad ſta- 


tum & gradum, &. yocatus Oct. 
Hilar'. . | 


Robert Atkins *, Miles de Balneo 
(Solicitor to the Queen) ſimiliter 


the Commons carried the cauſe, he was thereupon made of 
the King's Council, which gave him the privilege of pre-audi- 
ence, and coming within the bar : this action, and its conſe- 
quence, had the eſfect of a trumpet to his fame; for the King 
had no Council then, except Serjeants. Ibid. 37. So far the 
writer; and it ſeems, wherever in old law books we 
meet with King's Council by that name, are to be un- 
derſtood either. the Privy-Council, the Judges, or his 
Serjeants; ſometimes the Parliament itſelf. 3 Inſt. 125. 
and 1 Inſt. 164. and ſo the Stat. of Hen. 8. of reſi- 
dence. But ſcarcely any council in law of the kind 
now particularly diſtinguiſhed by that name, Lord Ba- 
con indeed (as we find from thoſe valuable letters lately 
publiſhed by Dr. Birch) informs us, as the firſt ſtep of 
his preferment * he was made the King's Council ex- 
„ traordinary ;” but then he adds, it us without pa- 
tent or fee, a kind of Individuum vagum.“ Letters, p. 


256. ſo that Sir Francis North's was probably the fivit - 


regular appointment. Apo on 6A. , 
© Tho, Jones, 42. ie... 
. . - 
KS 4.4 
4 Z g* 2 


nao dv 71569, . 


. 
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per breve Regis 12 Mar. called 
Serjeant at Law, and placed at 
the lower end of the bar, as puiſne 
Serjeant, and delivered his rings; 
and about an hour after Lord 
Keeper Bridgman came into court, 
and called him to the middle of 
the bar, made a ſpeech to him, 
which he ingeniouſly anſwered, 
and then went into court, and 
was ſworn a Judge of that court, 
in the room of Sir Thomas Tyrrel 
deceaſed, and fat the reſt of the 
morning in his party-coloured robe 
and tabord, and ſpoke that day 


upon a motion. \ 


24 Car. 2. Samuel Baldwin, made King's 
King's Serjeant 13 Jan. 

26 Car. 2. Francis North, Mil, Attorn. 
Generalis ad ſtatum & gradum, 
&c. vocatus Hill. term, and made 
Chief Juſtice of the Common 
Pleas *. 

The account of this promotion 

is given as follows in the Gazette: 
23 Jan. 1674. Sir Francis North, 


4 Tho, Jones, Rep. 44- 
| his 
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his Majeſty's Attorney General, 
being deſigned to ſucceed Sir ]. 
Vaughan, late Lord Chief Juſtice 
of the court of Common Pleas, 
appeared in the court of Chancery, 
and was ſworn Serjeant at Law; 
after he had performed all the for- 
malities belonging to that degree, 
Lord Keeper of the Great Seal 
(Finch) came into the court of 
Common Pleas and declared the 
King's pleaſure to him in an elo- 
quent ſpeech, and Sir Francis 
North ſtanding in the middle of 
the bar, made his acknowledg- 
ment of the King's great favour 
to him, and was immediately con- 
ducted from thence between the 
two ancienteſt Serjeants, into the 
ſaid court, where the Lord Keeper 
delivered to him his patent of the 
ſaid office, and after he had taken 
the oaths of allegiance and ſupre- 
macy, and the oath of Chief Juſ- 
tice of that court, the Lord 
Keeper put on his ſquare cap, and 
then he took his ſeat as Chief 
X Juſtice, 
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32 ne and: fat till the riſing of 
the court in his party-coloured 
robes and Tabord, and afterwards 
entertained the Lord Keeper, No- 
| bility, and all the Judges and Ser- 
jeants, at dinner, in Serjeants Inn, 
Chancery ane, 


Triſtam Conyers, Edward Peck, 


Richard Crook, Nicholas Pedley, 
OO, George Stroude, Thomas Styp- 


with, Leſtrange Calthorpe, Ro- 


bert Shaftoe, Francis Pemberton, 


ad ſtatum, &c. per breve dat“ 
29 Jan. a die Paſch. prox. futur. 
in 15 dies, vocati. 

Richard Stote, Mil, ad ſtatum 


5 KX gradum, &c. Paſch. and Ro- 


bert Stevens and Francis Barrell 
ſimiliter. 

Edward Rigby, ad ſtatum, &c. 
Paſch. Vere Bertie, ſimiliter T. 
Trin. 25 

Edward Peck, Leſtrange Cal- 
thorpe, Francis raemon, made 
King's Serjeants. 


27 Car. 


ol 
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* Canis Thomas Hardres, George Stroude, 


Richard Stote Miles, made King's 


Serjeants. 


William Mapa; Attorney 


General Dnæ. Reginæ, ad ſtatum 


29 Car. 2. 


& gradum, &c. Paſch. vocatus, 
and made Chief Baron 12 Apr. 


William Dolben, Mir, Recor- 
dator London, ad ſtatum & gra- 


dum, &c. Mich. and made King's 
Serjeant 24 O&. and the ſame day 


2 Judge of the King's Bench. 


Richard Holloway, John Simp- 
ſon, Richard Weſton, Robert 


Baldock, William Gregory, who 


was next year choſen Speaker, 
Francis Wingfield, George John- 
ſon, Thomas Walcot. Thomas 
Stroude, Thomas Stringer, Tho- 
mas Streete, Thomas Holt, John 
Shaw, Thomas Rawlins, Thomas 


Raymond, ſimiliter vocati*. 


John Simpſon, made King's 


Serjeant. 


. _ * 3 Keb. 450. f [bid, 806. 


A 


X 2 03 Car. 


* 


1 
9 
U 
. — 
1 
[ 14 
7 *. 
be, 
_— 
N * 
1 8. 
l 7 ) 
N | 
| 4 


zoa Onithe Autiguiq un Dignity of 
% Juſtice, ant ſat till the riſing of 
the court in his party- coloured 
robes and Tabord, and afterwards 
entertained the Lord Keeper, No- 
bility, and all the Judges « and Ser- 


jeants, At dinner, in Serjeants Inn, 
Chancery lane. | 


Triſta Cony ers, Edward Peck, 
15 Richard [nerd Nicholas Pedley, 


w George e Stroude, Thomas Styp- 
With, Leſtrange Calthorpe, Ro- 
\ I bert Shaftoe, Francis Pemberton, 
ad ſtatum, &c. per breve dat' 
209 Jan. a die Paſch. prox. futur. 
2500 Inv 5 dies, vocati. | 
Richard Stote, Mil, ad ſtatum 
* Wor » & gradum, &c. Paſch. and Ro- 


bert Stevens and anti Barrell 
; ſimiliter. | 


Edward Rigby, ad ſtatum, &c. 
| Paſch. Vere Bertie, Hfmiliter T. 
RRIfiOf, Trin. | | 

Edward Peck, 2 LAM Cal- 

3 thorpe, Francis Pemberton, made 

King's Serjeants. 


ohms 4 


. — | 
: < 71 41 
WE #4 


„27 Car. 


the Degree c ehen ür Daw.) 303“ 
nn Thomas Hardres, George Stroude, 


bo! | r ng e King' 8 
2515 * Serjeants. 6 51 
Bs þ William Moun ay "Attorney 


] gab General Dnz. Reginæ, ad ſtatum 
Xx gradum, &c. Palch, © vocatus, 
and made Chief Baron 12 Apr. 


29 Car. | 2. William Dolhen, Mir, Recor- 
Acator London, ad taturm & gra- 
| dum, &c. Mich. and made King's 


: ' Serjeant 24 Oct. and the ſame day 
8 A Judge of the King 8 Bench. 
EXKichard Holloway, John Simp- 


fon, Richard Weſton, Robert 
Baldock, William Gregory, who 
was next year choſen Speaker, 
Prancis Wingfield, George John- 
I ſon, Thomas Walcot. Thomas 
Stroude, Thomas Stringer, Tho- 
mas Streete, Thomas Holt, John 
| Shaw, Thomas Rawlins, Thomas 
5 e ſimiliter vocati'. 


obs: e Sumpſan, made King's 
. 11897! ; A 


3 Keb. 450. did. 806. 
X 2 03 Car. 


MI Ih 


364 wy lies and Dignity of 
30 Cat. 2 Thomas Streete, made King's 


_ Seiseant 23 Oct. and Richard 
Weſton the ſame, 5 Febr. 


31 Car. 2, Thomas Stringer, Mil, made 
King s Serjeant 27 June. 


; Edward Atkins, ad ſtatum & 
RD gradum, vocatus Paſch. and made 
5 Baron of the Exchequer 10 
3 May. William Leake, ad gradum, 
8 &. ſimiliter. | 
ETT George Jefferys, Mir, John 
2 Keyling, John Baynton, Mil, 
Francis Manley, Mil', Edward 
WMeſt, Thomas Walcot, Edward 
HBigland, Robert Wright, William 
T8 | Bucleby, Robert Hampſon, Wil- 
lam Richardſon, ad ſtatum & gra- 

dum, &c. vocati. Paſch. 
32 Car. 2. George Jefferys, Mil', John 
Keyling, and Robert Wright, 

made ng 8 Setjenin. 


d 


| Dugdale s Series ends here. 


2903.19 


33 Car. 2. Sir Creſwell Levinz, Attorney 
General, received his writ as Ser- 
jeant at Law, 12 Febr. 


4 N » = 


ere z, 34 Car, 


ö 
f 
: 
5 
F 
; 
E 
jj 


— 
0 
\ 
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34 Car. 2. Edward Saunders, 23 Jan, cal- 


led Serjeant, and the .ſame day 


made Chief Juſtice | of the King's 
Bench. 


; 5 Car. 2. Sir Thomas Jenner, John Wind- 


2 Jac. 2. 


ham, Edwin W yat, Edward Burch, 


Henry Beddinzfcld, Sir Edward 
Nevill, Sir Paul Barrett, Anthony 
Farrington, John Jeffreſon, Ed- 
ward Lutwych, Richard Heath, 
Henry Selby, John Millington, 


Thomas Powell, Owen Wynne, 


Sir George Pudſey, e 
at Law*, 


The ſame day Sir Thomas Jen- 
ner was ſworn King's Serjeant. 


April 25 following, Sir Francis 
Withers called Serjeant, and the 


ſame day ſworn a judge of the 
1 King's Bench. 


Trin. 1685, Sir Edward Her- 
bert“, one of the King's council, 


called Serjeant, and made Chief 


Juſtice of the King's Bench in the 


room of Lord 6 {The 


48.4 4 


+ Gazette, 23 Jan, 1683, 


* 3 Mod. 71. | 
& x" motto, 


4s. 4 ae 
4 ates te... 3D 0 ASS 
n 


1 On Be Antiquity and Dighity of 
motto Vincit ee triumpliat 
an>dy V7 A n de 21d to 


2 ab, 2. The firſt day of Batter term, be- 
3 ing the 22d of Aptil, there was a 
91202151 call of Serjeants®, viz. Sir John 
Holt, of Gray's Th: Recorder of 
Ade, ho was made King's 
a; Sen ent. JT 1 
4 I, ny | 12 Amb Mbroſe Philips, likewiſe 
228 K. ng's Serjeant, 22 
ye g Chriſtopher Milton, john Pow- 
ell, John Tate, William Rawlin- 
ſon, George Hutchins, William 
Killingworth, Hugh Hodges, and 
Thomas Geers; they all appear- 
cd at the Chancery bar, and took 
the uſual oaths. Lord Chancel- 
lor Jefferies made a ſpeech to 
them, after which they delivered 
2 ring for his Majeſty, with this 
motto Deus Rex Lex,” and then 
counted in the Common Pleas, 
and held their feaſt at the Inner- 
ena Hall. lid 216 


* P * * £ * 
1 
21114 . 11821 


ig HE 


From a Wan note. Fs 


ev 

* 
* . 
— „ 


* Skinner, — 3 Mod, 100. 1 s _ 


21 14144 


3 Jac. 


cee Nen den La. do 

J Jac. a. Eaſter, 1687. About the middle 
of the term Sir Francis Wythens 

3 received his quietus and a, day 
or two after; appeared at the 


Alibone and; Mr, Ingleby were 


called Serjeants, and gave rings 
with this motto, Rege Lege. 
A They were both Catholics; 

<= former was made a Judge of the 
King's Bench, and diſpenſed with 


8 from taking the oaths of * ; 
© ance and Supremacy.] 

Wo | 2 March, 1688, Serjeant May- 
FE nard, Serjeant Rawlins, and Ser- 
Jos jeant Keek, held the Great Seal in 
. commiſſion. 

ol Will & Mar, His Majeſty .v was pleaſed 
co call by his writ, Sir Henry Pole 
lexfen, Nicholas Lechmere, Tho- 


mas Rokeiby, John Thurnbarne, 


4 1 have hes the liberty of W this in the text 
from ; a manuſcript note in the family; no printed ac- 
count of this call being to be met with. In Mich. 4 
Jac. 2, Serjeant Ingleby and Serjeant Rotherham (3 
Mod. 239. and Gazette,) were made Barons of the 
Exchequer ; but when the latter “was LNG Serjeant,” 
does not appear. | 


3 of ; ""X 4 William 


* On be Antiquity and Dignity of 


Wiüliam Wogan, William” Paws 
let, Nathaniel Bond, Giles Eyre, 
Henry Fatſell, John Blencow, 
Peyton Ventris, John Powell, Ro- 
ger Belwood, John Tremayne, 
ohn Trenchard, and John Tur- 
ton, Eſqrs, to take upon them the 
28 ſtate and degree of Serjeants at 
Law. They appeared accordingly 
1 the Chancery bar on the 2d of 
May, and took the uſual _— 1 
and this day having met and 
formed in Gray's Inn Hall "he 
ceremony of counting, had their 
Coifs put on, and walked from 
tthence in their party- coloured 
robes, accompanied by the gen- 
* mon b: tlemen out of the ſeveral ſocietie „ 
5 n the uſual manner, to Weſtmin- 
1 ſter Hall, where, at the Com 
Pleas Bar, they ſeverally counted 
ag gain, and gave rings with this 
motto Veniendo reſtituit cem: 4 
and afterwards entertained divers 
of the Nobility,” Judges, Ser- 
jeants, and other perſons of qua- 


,2nt 0 \? 
TY 
Neo! 


# 
112! z># 


» Gazette, 4 May, 1689. 


lity, 


\ 


s 1 ity; at a ſplehdid* dintter in Ser- 
jeans Inn, Pleet⸗ſtreet. Giles 
EFyre made a judge of the King's 
Bench, Sir Henry Polexfen, Chief 
—]uſiice of the Cömmén Pleas, Sir 
ohn Powell, Thomas Rokeſby, 
and Peyton Ventris, Judges of the 
Common Pleas; Nicholas Lech- 
mere and John Turton; Barons of 
the Exchequer, John Trenchard, 
ech "Chief Juſties f Cheſter. 


Y ih it das 
Wil. . Mar, 1690, Serjeant Hutchins, 
Serjeant Rawlinſon, and Sir John 
| Trevor, Maſter of the Rolls, Com- 
5 5 miſſioners of the Great Seal“ 


— 5 ; Ar 
n | After, Sir Geare enki was iſcharged from the 
cuſtody of the Great Seal, a doubt aroſe about his right 
to remain King's Serjeant ; whereupon Lord Keeper 
Somers convened the Judges, and it was reſolved by 
all, that his having been one of the Keepers had extin- 
viſhed his place of King's Serjeant, as acceptance of 2 
udge's place extinguiſhes his place of King s Serjeant, 
as had been many times reſolved before: but neither 
acceptance of the place of Keeper, or Judge, extig- 
guiſhes his place bf a Serjeant. Whereupon he was for- 
ced to get a new patent to be King's Serjeant, Sir 
George Hutchin's caſe, 3 Levinz, 331. 


n * 4 Will. 


119845 


frec 4 | 


43191: 
oo 74 o 


e ou Antiquity and Dignity of 
Will. & Mar. George Treby *, Sam- 
ie Prog ud G's Francis Purly, William 
Toward, George Pricket, Tho- 
mas Gooding, Henry Gould, Ro- 

ger More, Reginald Bretland, 
9111 Ichs Darnal, Joſeph Girdler, Lit- 
//- © Hleton' Powis, Nathan Wright, 
and Charles Bonithon, Eſqrs. were 

10 22b1c „ writ- to take the ſtate 
15:2: and degree-:of Serjeants at Law; 
dba N at the Chancery bar 
gi 4 ag the Lords Commiſſioners of 
the Great Seal, and their appear- 
ance being recorded, took the 
uſual oaths, after which the Lord 
3 Commiſſioner Trevor made a 
07 1+ © ſpeech to them; and then the new 
Serjeants delivered to his Lord- 
15125 "ſhip two rings to be preſe ted to 


Lo fr, 
91 


gat 


49-0 their Majeſties, with their duty 
e and moſt humble thanks for the 
great honour their Majeſties had 


deen pleaſed to confer on them. 


5 Will. & Mar. 1693. Sir Ambroſe Phi- 
lips, Sir William Wogan, Sir Na- 
dhaniel Bond, Sir John Trenchard, 


* 4 
Few es? I} 4 
» * "IT 


208 


* | Gazette, 27 Abr, 2698s. - 5” Sag JIINRW 
Sir 


I0S0SIS18 ? 


2 Alone 


ul Ape zy Meß . nig | 36 
5 8 2 n l 
me Sir George de Hut! tis, an — Fir 


3 Henry Cad. ade "King's 2 
7 "Jeans. | mm * 


1. 


10. 1695. Sir "Edward Ward called 
* > | Serjeant,. and next day ſworn Chief 
= Baron on the reſignation * or diſ- 
charge of Sir Rodett Atkins. 
„ SBir Salathiel Lovel;:Recorder of 
London, made King's Serjeant. 
8 Will. 1696. 'Serjeant Wright, made 
„ King's Serjeant, and Enighted. 


Ik 1698. Serjeant Darnall, made 
213 „ King's Serjeant. 


bon May 21, 1700, The Great 
E Seal delivered by King William to 
py Sir Nathan Wright. 

D180 


Will. 1700. His Majeſty, was pleaſed 
to direct his writ to Sir Joſeph 


lekyll of the Middle Temple, 

| ba Kut. Chief Juſtice of Cheſter, as 
a Eing's Serjeant, John Green of 
Id 4 PREY „% va. , 2 


1% Seil. Nö 6. 2700. Gazette. And 1 Lord Raym, 
604. In this call ſome 2 


ns aroſe about precedence, 
which were determined. /-Z:Raym. ibid. 


118 


Lincoln's 


$12 On the Aurmpuity und Deguity of 
L Lincoln's Inn, Eſq; Charles Whit- 
der, and Thomas Gibbons, of 
the Inner Temple, Thomas Berry 

of Gray's Inn, John Keen of Lin- 


4 . E 
957 ans 


2 7 }{ ; 
't Michaelmas term before the Stat; of 16 Car, 1. c. 
85 den on the gth of October, and before Stat. 24. 


ER 48. began or on the 23d of * 


coln's Inn, Philip Neve and Ri- 


5 chard Hooper of the Inner Tem- 
ple, Henry Turner of Lincoln's 
Inn, Robert Tracy of the Middle 


Temple, James Mundy of the 


aner Temple, John Hook and 


— 


10 ut 


80 Lawrence Agar of Gray's Inn, 


John Pratt of the Inner Temple, 


William Hall of the Middle Tem- 
ple, James Selby of the Inner 
Temple, John Smith of Gray's 

Inn, and Thomas Carthew of the 

Inner Temple, to take upon them 


the ſtate and degree of Serjeants 


at Law : They all appeared at the 


Chancery bar on the zoth of laſt 
Month *, and took the uſual oaths, 


and this day met and performed 


the ceremony of counting, in 


. 8 Inn, . walked as * uſual 


02112qU1 


to 


He Dey of Seryeant-at Lau. 313 


0 Weſtminſter Hall, and counted 
10 gel 145 the Common Pleas” bar, and 


gave rings as uſual; Motto, Im- 
Ne perium & libertas; and afterwards 
* entertained the Nobility, Judges, 
Serjeants, and other perſons of 
quality, at dinner 197 Serjeants 
Inn. mn 


1 Ann. 1701-2. On the Oben 8. 18 

there were two of the King's an- 

cient Serjeants, and ſix other Ser- 

jeants, the Chief Juſtice of Cheſ- 

ter, and three other Welch Judges, 

yy were alſo Serjeants, viz. Sir J. Jekyll, 

+... Chief Juſtice of Cheſter, Sir 8. Lo- 

vel, puiſne Juſtice of Cheſter, 

1 Serjeant Neve, Judge of Weſt 

. Wales, Serjeant Hook of North 

W Wales, Serjeant Pawlet of South 
2 Wales. 


Docter Jahn A 'A I of 
1 the King's Bench, &c. Sir Henry 
1.  Hatſell, Baron of the Exchequer, 
ſuperſeded. © And fo they de- 

| ** termined the point againſt their 

«© intereſt, that a patent to b 

% Judge (quamdiu ſe bene geſſe- 

Basti 3 * rit), 


: ig 


$24; Ou Antiquity and Dignity of 
nl s wf determined by demiſe of 
an, ie the King, of _ many 
we. ff 1 | 
to bi am s Bond, . Phi- 
no} | lips, © "Hutchins, and Whitaker, 
15H Serjeants to the late King, left out, 
„get al and three council, together with 
1 " Serjeant Hook, removed from be- 
ing Welch judge. 
* W 43. 1702. Sir Thomas Powis, 
Robert Price, and John Smith, 
W called Serjeants, and held their 
hy ., Feaſt in Lincoln's Inn. Motto of 
75 4 the call was „Regin & Lege 
2904; gaudet Britannia. At firſt they 
e gave as their motto Deo & Re- 
du. al gina, which, being diſliked by 
Lord Keeper Wright, he gave di- 
244 505 rection that it ſhould be alter- 
ed. * 
1. The Queen direfted hh writ to 
Ende Sir Thomas Parker of the Inner 


wth. ei 1 55 Queen's Serjeant, 
990 103 4190 
Alen 105 ant n 43. 

a Lord Raym. 769. olg 

E Gazette, 9 June, 4706. and 2 Lord Raym. 1261. 
Henry 


the Dogs of Seng ut Daw 23.5; 


to n Henty Cheathita, of *Gray's Inn, 


Vi RITY 


1081 


mysA 5101 © bas 


Vans 


Eich: John Grove ef the Inner 


Temple, William Baniſter, Sir 


ohn Broderick, Joſeph Wild, of 
che Middle Temple, Efqrs. John 

Lloyd, of the Inner Temple, 
Richard Wynne, , Richard Rich- 


ardſon, both of the Middle Tem- 
ple, John Hoo, John Cheſhire, 


vi | both of the Inner Temple, John 
Birch, of the Middle Temple, 
2 John Comyns of Lincoln's Inn, 


Thomas Webb of the Middle 
Temple, Eſqrs. to take upon them 


the ſtate and degree of Serjeants 
at Law: who accordin 


gly appear- 


2 in Chancery on the 8th, and 
3 took the uſual oaths, and deliver- 
ed to Lord Keeper a ring for her 


Majeſty, and another for his Roy- 


al Highneſs the Prince of Den- 
mark, With this motto « Moribus, 
30657196 armis, Legibus; * and this day, | 


being conducted by their reſpec- 


tive ſocieties, to Gray's Inn, they 


performed the ceremony of coutit- 
2 3 tee 4533: ing 


3 Qn che canli au sd 


anele 42 ng before all he Jodges, and 
wialked from thence, as uſual, in 
| their party-coloured robes, accom- 
| gu 1 BE, by the gentlemen of the 
5 2 Þ 58 70 abe , out, of the ſeveral ſo- 
C6 ' cietics, | and all their. officers, to 
N Woeſtminſter Hall, where, at the 
of RIOT A bar of he, Common Pleas, they 
eg lt © counted again, and gave rings to 
n the Judges and Serjeants in the 
LN ulull 1 manner, and afterwards en- 
ttertained in the Middle Temple 
Ear Hal, 'the, Nobility, Judges, Ser- 
ap fy | Jeants, and others, with a ſplen- 
E Gd. dinner. 

. * 


- Serjeant Bennet, Judge of the 


- 
»A >» 


N Marſhalſea, Serjeant Webb, and 
* K Baniſter, Welch Judges “. 7 
2&3 dal 4 


9. Ann, 1710. Sir Robert Ryre, Solicitor 
41:4 +1 General,, and Thomas Pengelley, 
EE ſqrs. were called Serjeants *; their 
motto Unit & Imperat; and 
„ “beld their Feaſt in Lincoln's Inn 
Hall; and next day Serjeant Eyre 
2 4. WW en a Judge of the King's 


gt SLE a> 1 # 4 1 1 9915 oy 14 
- 2 Lord Raym. „ " 0008s I 709, Gazette, 
ny; M44 HH Bench, 


$595 | | pr” 


has 


1 . * PSS - 
- o of . 


. -»Rench, in the ——— Henry 


Gould deceaſed. 


1 Geo. 1714. After the * King's 


is 
l FRI 
"4 - 


Nan 


ta his Majeſty 


: the court of King's Bench, and 


Serjeants,. &c. had taken the oaths 
before the Lord 
Chancellor; on Oct. 14. ſuper- 


ſedeas s paſſed, the Great Seal, to 
| 8 Lord Trevor from being 


Chief Juſtice of the Common 


_ Pleas, and Sir Thomas Powy 


from being one of the Judges wh 


Sir William Baniſter from being 
one of the Barons of the Exche- 
quer, and Sir Robert Raymond 


from deing Solicitor General. 


And on the 26th of October 


r 


Sir Peter King, Recorder of Lon 
don, and Sir Samuel Dodd, both 


of the Inner Temple, and Sir 
James Mountague of Lincoln's 
Inn; their motto was Plus quam 


ſperavimus. Sir Petet King was 


made Chief Juſtice of the Com- 


mon 115 Sir 8. - Dodd Chief * 


3 Lord Raym 124 _ 
ron 


dus O ior Antiquity un, Difiny vf 
ae bon ron, ande bir Jo Mountague a Ba- 
_ . the Exchequer. 


Vor. 4. Sir Joſeph Jekyll, and 
17 aq wy | 1 Powys, took their 
4140 - places is "it and" ſecond King's 
| be cats. PAS 

Ages! 9 re on the 28th of 
dap hood | Jon ry *, his Maj jeſty having been 
05 * pleaſed, il the advice of his 


ee 22 to give diteckions for a 
99 Tag r= my of Serjeants, the Lord 
9: 98 { Chancell6r, with the concurrence 
5 of the two Chief Juſtices, iſſued 
forth writs to the following Gentle- 
mien: Sir Francis Page, (who was 
made his © Majeſty's Serjeant at 
W offs Law the ſame day,) William Erle, 
5 1 * "of the Middle Temple, Henry 
Stevens of the Inner Temple, 
pa John Cuthbert, William Brydges, 
Us jt Thomas Hanbury, Edward Whit- 
100 15 aker, William Brainthwaite, John 
* * Darnell, all of the Middle Tem- 
b ple, John Belfield of the Inner 
AS, Temple, William Zalkeld of the 


bet Middle Temple, Edward Millar 
FER 2014 212 it» 2ybul offs: 


Yai: > Gzzette. "NE 


— 


of 


\the:Degrte:of Setjeant at Lam. $29 
0f Lincoln's Inn Nathaniel Mead 
of the Middle Temple, James 

„ hb Reynolds of Lincoln's Inn, jun“. 
nor . Eſqrs. who all appeared upon the 


return of their writs in Chancery, 
Y, and were ſeverally ſworn, and this 
day they met in the Inner Temple 


ue Hall, and counted before all the 
Iuqdges, who put on their hoods and 
* coifs, and the Lord Chief Juſtice 


by Parker made a ſpeech to them on 
+31.  _ thevcealion, and then they proceed- 

bal! ed to Weſtminſter in their party 
.-1:,..- Coloured robes, attended by the 


Rt Gentlemen of the ſeyeral inns of 
„court and Chancery, and their re- 
ſpective officers, and by the War- 
_— den of the Fleet, uſhers, mar- 

gen- ſhals, and other officers of the 


un 1h 1 court at Weſtminſter, and accord- 
10 ing to cuſtom counted again at 


— 177 


er e \-Ehanggler, the Lord Chief Juſ- 


2 * King, and Judges of the ſaid 

| ads 3 court ſitting on the bench; the 
11 1 Chief Juſtice Parker, and . 

the Judge of the King's Bench, 

. 4 fitting 


$16 Ow te dtiuty and bg of 

us 8 right hand of the 
cCcurt, and the Lord Chief Baron 
Dodd, amd the reſt of the Barons, 

B dog 12 the left hand fide of the court ; 
adAand a gentlenian of the bar on be- 
half of each new Serjeant, deliver- 

ed rings to the Lord Chancellor, 
Chief Juſtices, and to all the 
other Judges and Serjeants, with 
this motto Omnia tuta vides ;” 
0 after which they returned to the 
Middle Temple, and treated the 
gs Lord Chancellor, the Lord Pre- 
Nds A © ſident, and many others of the 
Ha Nobility, the Judges and Ser- 
uk _ jeants; and many other perſons of 
EY; . quali, with a ent en- 
ede Jan N Sir Ramon 
K.night, Attorney General, and 
Edmund Probyn, Eſq; of Lin- 
cColn's Inn, were called to the de- 
e gree of Serjeants at Law, and 
| held their feaſt at Serjeants Inn, 
Fleet· ſtreet: their motto was 


31 46 rr nl Nu S . 


„ na” _ 


3773 nom mak # 


DSU : 2 E * N Selva 


f 4 


woe Degree of, Serjeantiet Law 324 
, 1 bahnt Libertate potens Sir Ro- 
bert Raymond was, the ſame day 
2 Appointed a, Judge of the King's 
Bench, in the room of Sir Robert 
Eyre, made Chief Baron of the 
4 Exchequer, 1982 40 Han 
[ Jan. 27. 1724-5. Sir Joſeph 
{7 | Jekyll, Chief Baron Gilbert, and 
div orc Juſtice Raymond, held the 
Breat Seal in Commiſſion. 
10 Geo. April 1724. Lawrence Carter of 
1} | Lincoln's Inn, Eſq; Themes Mor- | 
+ - ley, Fettiplace Nott , Joſeph 
2 - Girdler, John Baie John Raby, 
Richard Cummyns, William Haw- 
keins, William Chappel, James 
Sheppard, Giles Eyre, and Mat- 
thew Skinner, Eſqrs.” were, pur- 
ſiuant to their writs, called to the 
L Lincoln's Inn Hall: the ſame day 
bg. | Lawrence Carter was knighted and 
made a King's Serjeant. 
auen n ue gave oę- 
eaſion to a pun that was much handed about at that time: 


—< That out of twelve Serjeants called, there was not a 
* Lawy. among them,” 


Y 3 13 Geo. 


32 On the trntijuity-and"Dightty of 


114 Ab 314, 


13 Geo. Jan. 19. I 747. ' Serjeant Cheſhire 


was. Fe fu bis Majeſty's Pre- 
mier Serjeant at Law, in the room 


aud * Sir Thomas Pengelly made 


Lord Chief Baton * e Exche- 
© quer. botllts obfits its 


I Geb. 35 08. 24. 1727. His Majeſty 


»t 


na it 


_ King. George the Firſt dying, at 

Oſmnabrug, June, 11, 1727. the 
© Judges Commiſſions were by act of 
Parliament to continue in force for 
fix months, unleſs ſooner deter- 
mined by the ſucceflor, but the 
middle of September they had all 
new patents, except Mr. Juſtice 
Forteſcue, who was ſuperſeded ; 
and Mr. J. Page was removed out 


of the Common Pleas into the 


King's Bench in his room. Ao 


The Honourable 8 pencer ( 


per and Edward Corbet, En, 


of Lincoln's Inn, were called to 
the ſtate and degree 5 Serjeants 
at Law: and Spencer Cowper 


a was * _— * 0 


Sg" Serjeantrat Lau. "M 
Stich _ 2 of the 20 Pleg 
SE 05 the, room of J. Page * „ 

4. Geo. 2. 1730. William Lee, Eſq; one 
of the King's Council, with Tho- 
. 1 Birch, Eſq; both of the In- 

ner Temple, called Serjeants; and 


Lee was next day made a Judge 
* 18 * the 1 Bench. 2 
7 0 Geo. 2. 173 3. Sir Philip v Vork At- 


1 . * torney Gn went out Serjeant 
We amt 


5 ot 


101 Ora, mange BT emen 


n * 2 Lord Raym. 1510. van zn 


Thien noble perſon was ſaid 10 have been entirely againſt 
innovation propoſed, relative to the laying open the 
evurt of Common Pleas: which eireumſtance would re- 
flect a further degree of luſtre, on his character, if it 
wanted any addition: — to find him diſintereſtedly firm 
in maintaining to all poſterity, the rights and privileges of 
order, the dignity of which he Had ſupported in his 
own perſon z and from which he retired,” only to ſhine 
in a more exalted ſphere ; in which laſt great ſtation he 
preſided for very near twenty years, and when he quit- 
ted it, left a name that will be mentioned with honour | 
as long as Weſtminſter Hall laſts : exhibiting through- 
out his life ſuch a cloſe union between great merit and 
great ſucceſs, that was perhaps unknown before his time. 
There is indecd temarkable character in the Roman 
Hiſtory, that bears in the great out-lines of it a ſtrong 
reſemblance to this before us; which, becauſe as far as 
the compariſon goes, this will fairly be the gainer, I 
* Y 4 | ſhall 


gomolins Hohe the 4th of November, and 
ew 1 the th. took hid place as 
04 Chief Juſtice of the King's Bench 
3 1 of Lord Raymond 
lenilu deccaſed, and created a Peer by 
| the ſtyle of Lord Hardwick ; and 
Arif 21 ara think was the 1 Who 
„ -- counted in Engliſh, 
7. Geo. 2. Eaſter; Thomas: —_ Eſq 
[£19v5! King's Caunſel, and Martin 
1211 Wright, Eſq; called Serjeants; 
en the former made a Judge of the 
iq Common Pleas ny _ room of 
er Price. | 


now Jad: Aeta eee tler 
JoNnim es, om ones Lord N 


Aman down with lefs ſcruple. Vi 3 Grnx- 
71% ETaru Ornmis, HOMINEM INVENERIS, CUJUS 
FERLICITATEM FORTUNE METELLL COMPARES. Nan 
PAATER EXCELLENTES TRIUMPHOS, , HONORESQUE 
AMPLISSIMOS ET PRINCIPALE IN REPUBLICA FASTI- 
gw,” EXTENTUMQUE VITE SPATIUM, ET ACRES 
INNQQBNTESQUE PRO\REPUBLICA CYUMANTMICIS con- 
TANTIONES, , QUATUOR' FILIOS | SU&TUIIT ; OMNES 
ADULT ATATIS. VIDIT,  OMNBS OR SUPER + 


$TITES ET HONGRATISSIMOS. . Vell * lib. 1. 
. 3 

K 115 ee, A: Ans 2 
ti TW 


Reeve 


- 5 Dies F Sevjeal a , 7 7 3 
bn: 15 cReeve ſent to ſeverul Gentlemen 
26 „of the bar, when the following 
Ges - Gentlemen having agteed to ac- 
Dun cept thereof, writs Were ſeverally 
vd * ditected to them in the " 
bas #4: fem] 110. tbo i 203 


9 Deo. '2." Teſted May 75 returnable the 
morrow of the Aſcenſion. On 
Friday morning, the zd of Juhe, 
an having taken leave of their ſeveral 
ſocieties, and received their uſual 
payment of ten guineas in crowns 
10 and half crowns in a purſe, pre- 
* ſented to them by the Treaſurer, 
PAL after a ſhort. ſpeech, they went 
with the Benchers to Weſtminſter, 
and were conducted to the Chan- 
"4475 --- 1 Cery bar, according to the time of 
entry in the ſeveral ſocieties,” and 
„not as called to the bar; but Mf. 
Parker of the Inner Temple, hays 
8 5 ing his warrant to be King's Ser 
jeant, went in firſt, and 
dis writ open in his hand, addref- 
teck Rimnſelf to Lord Talbot, 


2 


n +419 Chancellor, to this effect: That 
being commanded by his Majeſty's 


writ 


ul. Fe 


214734 


vo 


326. Qu, the-entiqityand Dipl ef 
nn Vrit to take upon him the ſtate 
and degree of a Serjeant at Law, ' 
he did, in obedience to his Maje- 
ſty's command, appear there with- 
O „ l We eme appointed, and ptayetk 
that his writ might be read, any 
. his appearance recorded; whit 
* was accordingly read by the 5 
91 11 clerk of the petty. bag, and His 
ty : | appearance ordered to be recorded. 
After him Thomas Huſſey of the 
middle Temple did che Ike; and 
mort " did the reſt, fourteen in * 
vi. Abraham Gapper of Lins 
ie gt coln's Inn, Robert Price of tlie 

Middle Temple, Michael Foſter 

of the Middle Temple, Thoniis 
: - Burnet of the Middle Temple, 

1 William Wynne, of the ſame, 

John Agar of the ſame, Richard 5 
on * Gray's Inn, but went 
out from Lincoin's Inn, Robert 

Johnſon Kettleby, of the Middle 

Temple, William Hayward of the 
Be, ſame, Samuel Prime vf the fame, 
n Thomas Barnardiſtom of the ſame, 
I 13's | [1:79 1 2hhboM Edward 


ads „aF aun obi ed ts 399m 95 


WITS 


pad. eher u. les 3 
e 5112 Bratt 4] Boote "bf "the Inner 


SS Temple. 0 8b d . 
2 N IT 4 
After which they: took io ec of alle- 
giance and ſupremacy, and their oaths as 
Serjeants at Law, and then Mr. Parker, in 
the name of the whole call, preſented to 
Lord Chancellor the King's ring of duty, 
which, he defired his Lordſhip to preſent to 
his Majeſty, as a ſmall teſtimony of the 
grateful ſenſe they bad of the honour his 
Majeſty had done them : and they were ſe- 
verally reconducted to the treaſury cham- 
ber of the Common Pleas; and then the 
Benchers took their leave, and the new Ser- 
jeants went home, without appearing in 
any, other court that day. 


Friday in the afternoon the new 8 


went to Serjeants Inn, by appointment of 
Lord Chief Juſtice Reeves, and counted be- 


fore the Judges of the Common Pleas court; 
the old Serjeants und Prothonotaries only at- 
nnz. and dojng- their parts therein, 


w 1 


"I ” Sat 9 the Lord Hard wick, 


Chief juſtice of the King s Bench, having been 
firſt, af the Middle Temple, appointed them 
to meet at the Middle Temple Hall, about 


Hack 0 nine 


328 On tie Autiguiq and Dignity. of 
nine o clock, and accordingly he and all the 
teſt of the Judges met in the Parliamen 
chamber, in their ſcarlet, the Chiefs having 
their gold collars, and the ancient Serjeants 
in their purple robes, and the Benchers of 
the ſeyeral ; ſocieties, in their bar gowns. 
Where, biſeuirs and mull'd wines were pre- 
arcd ;. the ancients of the ſeveral Inns of 
e. and other! Barriſters, attending in 
Mis. ch ni 25 a 
ws new Serjeants appeared i in theis bay 
gowns. and full bottom d wigs; and then the 
Lord Hard wick, and the reſt of the Judges; 
being ——_— by the. 1 n 
with their as — and in Try tp 
damaſk: gowns, went into the hall and ſat 
in chairs, with their backs to the Benchers 
table, and their faces to the audience, the 
Lord Hardwick in the middle, the Chief 
Juſtice Reeve on his right hand, and the 
Chief Baron on the left, the other Judges 
on each ſide, the new Serjeants fronting 
them, according to their ſeniority, and the 
ancient Serjeants ſtanding behind them, and 
eee at the end of the ro w-. 


92 
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= 
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lieg the Lord Tardeick made « ſpecelt 
to them, though a Peer, eh" lng: name of 
brethten,) «© Recommiending to them 


«conſider the dignity and Nate Which 15 
ere now about to take 1 upon them 


A 
che did not doubt, but 59 5 firſt chung thi 

«Foutd occur to them, © would be the obli- 

gation they lay under to his Majelly, 
« who, from fuch'a great number of lear = 
« ed and eminent men in the profeſſion, 5 
4: had been pleaſed to call them forth ind 
<«/diftinguiſh them by ſuch a mark of his 
< royal favour. The next thing he put 
them in mind of, was, their oath as Ser- 
«<:jeants at Law, which they had taken in 
H hancery, which, though ſhort, compre= 
ein hended a true ſummary of their duty at 
Serjeants; it imported how juſt and dau- 
Actious they ought to be in adviſing their 
d clients not to encourage litigious and 
<<, vexatious. ſuits, - nor unjuſt defences. Pot 
ei though it was the part of the Judges to 
<«<. hear and determine, yet it was by them 
«that the caſe was to be moulded and 
brought 'before the court; and at the 
fame time conſider what was due to their 
“ client, and the proper regard due to the 
aA x court. 


wp On lere bd M ? 5 
5, court»: That they ought. to prevent, 28 
be much as in them lay, all unneceſſary ex- 
pence and delay, ſor that (as an eminent 
« writer of the law had obſerved) delay was 
. chat, Which made the law bitter, ae 
"i (expence Which made it four. Then Be 
« reminded them of the antiquity and dig- 
« 'nity of the degree, which was the hi 
"Rin" Law, und of the dignity of the 
Te Profeflion of the Law, and how ente 
the Pro ffors of the Common Law hag 
«a been in. all ages, and the greateſt ſup- 
4 porters of our happy Conſtitution: That 
| . they had often ſtood in the gap in titties 
24 « of danger and difficulty, and often inſtru- 
« mental i in reſcuing the Conſtitution from 
44 tyranny and oppreſſion, and that the Con- 
WA ſtitution never ſhined more, than when 
TON the Law flouriſhed; and when that was 
. under diſparagement, the Conſtitution of 
| 170 courſe ſunk and grew languid, &c. dee. 


"Ui his ſpeech, the new Serjeants counted, 
as before, and then ſeverally kneeled down 
on cuſhions, and the Judges put on their 

White coifs of linen, and pinned. on their 

ſcarlet hoods on their ſhoulders over the bar 
gown, and then the Judges and anvient 


218 bs Serjeants 


Sensei were 3 
Comptroller to their reſpective coaches, and 
went to Weſtminſter Hall. Das sons 


aut he new, Serjeants,, in, the mean time, 
ep into the Parliament chamber, an d d put 
LN F 109 9 and 10 _ 


nk bY the alert 257 3; „ o rake to 
ftminſter Hall, ace mpanied the 
hers of the ſeveral ſocieties, an Fd e ag- 
Serjeants of the Inns of Chancery, 
their reſpective officers, in in party-co- 
loured jackets, the Chiefs having three 
erks each, and each puiſne Judge and an- 
ent Serjeant having two clerks in the like 
Jackets, - and the new Serjeants each two 
clerks, - one carrying his maſter's 'fearler 
hood and his ſquare cap and coif, the other 
carrying his hat, by his maſter's ſide, as 
alſo his Marſhal, ISS a * with his 
arms paint6d'thereon. 1060 1 tA 


TWOD 7 he St 13: 


119 Th Ec dead and Comptroller attended 


che proceſh 40 in their gowns, and with their 
ſtaves, as fa as, Palgraye-head-court, and 
den returned. 5 1 

270 ** g 1 The 


% 


fe of Weſtminſter Hall rr the court 
of Common Pleas, and then the Judges af 
the King's Bench and Barons of the Ex- 
chequer came into court, the four Judges 
of the King's Bench fitting in chairs in the 
area, between the bench and the bar, on 
the right hand, and the Barons on the left, 
and then the Lord Chancellor, in hig gold 
tufted gown, came and fat on the bench, in 
the middle of the f four Judges. 


Them dhe tive enciecit Serjcints sed up 
Mr. Parker to the bar, being; preceided by 
the Warden of the Fleet, with his battoon 
in his hand, and the Uſher of the Common 
Pleas and Exchequer, (who is but one offi- 
cer, carrying his golden: rod,) and making 
three obeiſances to the court. e counted 
in the ſame manner, addreſſing himſelf to 
my Lord Reeve, and then Mr. Bailey, his 
colt, delivered his rings to the Lord Chan- 
cellor and Judges of the Common Pleas, 
and then to the Judges, and Barons, and 
ancient Serjeants, and three Prothonotaries, 
with OR. 2 n 
tior.“ 7. ü en et 


5 
— 4 — 4 
* 4 

= 7 Py 


Then 


5 e two 9550 ancient 5 ken 
ned on by, the Prothongtaries, to fetch u 
de TY new Serjeant in Eniority, Mx. 
Ran Who was brought up in the ſame 
manner, and after he had, counted, Mr. 


Banks his colt, 1 5 is rin ings, in the 


fame See and * did, all the reſt, by 
their ſeyeral 0 ts, v 118 bes f Ann cl: 


N Gapper jun 5 mY fiber Seen 
Gapper. nc aps Hh * 
Mr. Cummyns fo for Yerjeant 9 
* Mr. Gould for Serjeant Burnett: 
Mr. Wilſon for Serjeant Agar. of 
act Mr Wragg for Serjeant x 0 
a4: Mr. Preſton for Serjeant Prime. 
Mr. Clayton for Serjeant Bootle. 15 
Mr. Baugh for Serjeant Foſte. 
* Mr. Hark) for. Serjeant Wyse. NG 
MI. Stevens for Serjeant a1” oo 

Mr. Rock for Serjeant Haward. 

Mr. Barnardiſton for Wy" Barns” 
My An | les 
bat Ant ne ave 21 n Das 

| "After delivery ofthe N ene 
 Jeant was called to move, ſome of which” 
had motions of courſe, and moved accord - 
ingly. 


: T 2 About 
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About four o'clock the Lord Chancellor, 
in his tufted robe, Nobility, Maſter of the 
Rolls, Speaker, Judges, and Serjeants in 
their ſcarlet robes, being conducted by the 
Steward and Comptroller to the Parliament 
chamber, where they were all preſented 
with rings, (that had not received them be- 
fore as of duty,) particularly a ring finely 
poliſhed, with the motto enamelled, was by 
Mr. Parker preſented to Mr. Onflow, Speaker 
of the Houſe of Commons, and Chancellor 
to the-Queen, in the name of the call, to 
be preſented to her Majeſty ; and to Mr. 
Juſtice Denton, Chancellor to the Prince, 
two rings poliſhed and enamelled in like 
manner, to be preſented to the Prince and 
Princeſs of Wales. — And it was ordered, 
that Mr. Parker ſhould preſent rings to the 
Duke and four Princeſſes, poliſhed and ena- 
melled in like manner, when he ſhould be 
preſented to them and kiſs hands, | as King's | 
Serjeant. 


The company was then conducted into 
the Middle Temple Hall, by the Steward 
and Comptroller, and as ſoon as grace was 
ſaid, the muſic played all dinner. | 


Ms 
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The Lord Chancellor and Lord Preſident 
fat together at the upper end of the firſt 
table, the Nobility, Judges, Serjeants, King's 
Council, Attornies and Solicitors, according 
to their reſpective ranks. 


At the next table, Mr. parker ſat at the 
upper end, and the old and new Serjeants, 


Prothonotaries, Secondaries, Warden of che 


At the third table, 2466 chancellor 8 
Officers, Judges, and Serjeants clerks. 


Two fine fide-boards of gilt plate, &c. 
belonging to the city, and uſually lent on 
theſe ren, attended by the city offi- 
cer. 


> A baron of cold beef on a table by itſelf, 
with a ſtandard of the King's arms ſtuck in 
it, which ought to have been carried in the 
proceſſion, but was forgot. Ain 


After dinner, the Nobility, Judges, and 
ancient Serjeants, retired into the Parlia- 
ment chamber, and in about an hour de- 
| parted home, and the Serjeants n a 
evening together, 


Z 2  Age- 


- 
% 


SYS ID 
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A ara Account. of | the Expences of the 


Call. 


Each Serjeant (being fourteen 
in all) upon the receipt of his 
writ, by agreement, paid to Sir 
Francis Child and Co. 2001. 
In all 


Paid by Mr. Parker beſides, 
as King's Serjeant, in conſide- 
ration of ſome additional ex- 
pence of wine and biſcuits ſent 
on his account as King's Ser- 
jeant, as it had been uſual, 


Paid to the robe- maker, for 


the Serjeants robes, walking 


gowns, and jackets, to the of- 


ficers attending and clerks of the 


Judges and Serjeants, In all 


To the cook for the general 
dinner, and inſtruction and colts 
ſuppers, and for ribbons to the 


ſeveral waiters, 8 


— 4 
— 


2800 0 O 


n 

1 1 
60 0 © 
30 14 &. / 
Q 444 
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To the goldſmith for rings 1 
duty, including the King' s, weigh- - 
ing in god — — Rs 


Faſhion, being poliſhed and en- 
amelled, — 1104 


To the Queen, ditto and ditto, 8 3 8 


To the Prince of Wales, in gold 
and faſhion, — —— 6 10 © 


To the Princeſs of Wales, ditto, 6.10 0 


Io the Duke and four Prin- 
ceſſes, 41. each, gold and faſhion, 20 © © 


The Lord Chancellor, Lord} 
Preſident, Lord Privy Seal, Lord 
Great Chamberlain, Lord Stew- | Of 185, wt. 
ard, Lord Chamberlain of the beſide Py; 
Houſhold, the three Chiefs and. 

Maſter of the Rolls, each had | 

fourteen rings, 


To the two. Secretaries of State, 
Chancellor of the Exchequer, 
Chancellor of the 6 Dutehys | 7 165. 14 
To the nine puiſne Judges, „ : 
Each fourteen rings, 


2 3 To 
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To the Attorney General and) 
Solicitor General, $8. 

To twelve King's Cound 

To nineteen ancient Serjeants, 

To the three Prothonotaries, 

To the Maſter of the King's þ Of 125. va- 
Bench, lue, gold. 
To the Maſter of the Crown- 

office, 
To the Curſitor Baron, | 
Each had fourteen rings, 


2 — 


To the Colts, — each Serjeant 
preſented his own with a ring of 
cen ſhillings value. 


To Cuſtos Brevium of the 
Common Pleas and King's 
Bench, Of 8s. va- - 

To the Warden of the Fleet, lue, gold. 

To the Clerk of the Crown in ; 

Chancery, Each fourteen, 


To the Chirographer, 22 
To the Clerk of the Warrants, 


To the Uſher of the Exchequer I of 6s. 1a. 
and Common Pleas, being only Ja gell. | 
one officer, 656 1 

Each had fourtern,” Sq 
To fifteen Philizers, n hs 
To four Exigents, ] — 6d. 
Each fourteen, 


To 
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To the Steward and Comp- 
troller, each 11. 198. and fa- 
ſhion, each 15s. being enamel- | 
led. Both together ec $0 


The number of rings given as 
of duty, great and ſmall, a- 
mounted to 1409, and came in 


all to the ſum of — — 773 00 


Beſides what every Serjeant had made upon 
his private account, and gave away to 
Gentlemen of the Bar, Attornies, and 
others of his friends in Weſtminſter Hall, 
and upon their reſpective circuits, which 
came to more than all the reſt of the ex- 
pence. "TR 


To Port and Liſbon Wines 
for the general entertainment, 
and ſupper, and Colts, 40 00 


For French wines, Cham- 

paign, Burgundy, Cape, Madei- 

ra, Hock, and other rich wines 

for the general feaſt, ſuppers, 

and cuſtomary preſents after- 

wards, to thoſe that were in- 

titled: to it, amounted 1 "= "5000 

Whole to — 294 2 6 
2 4 To 


$40 On re Antiquity and Dignity'of 

To biſcuits; as well for bree 
faſt at the ſocieties, as forthe 
uſual preſents afterwards, + 40 19 © 


For the muſic in the hall, 31 10 0 
Paid to the Lord Hardwick, 
Chief Juſtice, for the uſe of 


Serjeants In 6 0 


Small bills of fees claimed by) 4 
the Clerk of the Crown in 
Chancery, Uſher of Chancery, 
cryers and tipſtaffs of the Com- c 
mon Pleas, gratuities to the offi- $140 © © 
cers of each ſociety, and other | 
petty diſburſements, for coifs 
and wine at each ſociety the 
nn „ N 

58 In all, about 2496 0 00 


Wine 1 biſcuits to . Clerks 
of the Judges and ancient Serjeants, TY 
each paid afterwards, _ 5 8 6 


And to the Lord Chancellor "BW 
Gentleman, on bringing the Kings 1 
writ, each Serjeant nnen 2 o 


o 


In all 57 10 6 


80 thit * 108. was returned to each Ser- 
jeant out of his * paid to Mr. Child; 
| out 
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out of which deduct the-7l..108. 6d. paid 
TY by each Mut . 


Se account of the perſons, wb re- 
cerved wine, and the quantity to each. 


The wine ſent to the Lord Chan- 

| cellor, was two doz. and fix bot- 

tles of claret, ' '=—— —. 6 O0 0 
One doz. and 3 bottles of Canary, T þ '©, 


One doz. and three empty bottles, o. e's 4s 
" Hamper and porterage, 56040 


8 4 7 
Being two bottles of claret from each Ser- 
jeant, and one of ſack, and two bottles more 
of claret for the King's Serjeant, and one of 
ſack; in all 45 bottles to each perſon. 
Same to the Maſter of the Rolls, 8 4 7 
Same to the Chancellor of the Ex- 
chequer, — _ 4 2 
Same to the Chancellor of the | 
© Duchy,  — — 347 
Same to Lord Hardwick, Chief Juſ- 
tice of the King's Bench, 84 7 


His to Lord Chief Juſtice Reeve; 84 7 
Same 


34% On, the efntiguity and Dignity of 
Same to Chief Baron Reynolds B 4 7 
To Juſtice Page, the fame quan- 
tity of Port and Canary, i 
Same quantity to Baron Carter, 5 10 © 
To Juſtice Denton, —— — 5 10 © 
To Juſtice Probin, —— — 5 10 0 
To Juſtice Comyns, — — 5 10 0 
To Juſtice Forteſcue Aland, 5 10 © 


0. 


| To Juſtice Lee, Baron 88 Baron 
Thompſon, Mr. Clive Curſitor Baron, the 
Attorney General, Solicitor General, Ser- 
jeant Cheſhire, Serjeant Wynne, Serjeant 
Stephens, Serjeant Brydges, Serjeant Bell- 
fickle, Serjeant Chappel, Serjeant Mead, Ser- 
Jeant Skinner, Serjeant Eyre, Serjeant Baines, 
Serjeant Corbet, Serjeant Urlin, Serjeant Gird- 
ler, Serjeant Wright, Serjeant Toller, Serjeant 
Birch, Serjeant Hawkins, Serjeant Comyns ; 
to each the like quantity of Port and Ca- 
nary. 2 

The Lord Chancellor at the ſame time 
had fifteen. papers of biſcuits, which coſt 
11. 2s. 6d. and to the puiſne Judges and 
Serjeants the like number of * which 
coſt each 158. | 5 


2 b bs 4 ; 1 
LY 
„ — . 
* 41 2 5 . 
* ® 
«6 : 
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N. B. The King's Council had no wine 

or biſcuits ſent them, and I could not find 
they had any either at the laſt, or at any 
other general call of Serjeants. At private 
calls every Gentleman is at liberty to do as 


he pleaſes, eſpecially as it nd is at- 
tended with a promotion. | 


By Mrs. Matthews books, (the an 
tioner) the preſents of biſcuits (which al- 
ways accompany the wine) went no ver | 
than the Attorney and Solicitor General. 


onA 
I have been the more particular and co- 


pious on this call, as it may probably be 
the laſt general and regular call, on 
9 Geo. 2. 1737. Hill. Term. John Willes, 
_ Eſq; Attorney General, went out 

alone as Serjeant at Law, having 
been knighted was made Chief 
Juſtice of the Common Pleas the 

ſame day. | 


14 Geo. 2. 1740. Mich. Sir Thomas Ab- 
ney called, and made a Baron of 
the Exchequer. | 

15 Geo. 
r 
—— waic .  -- 
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= 55 Cech. 2. 1741. The firſt day of Mich. 
1 Term, the Judges of the Com- 

mon Pleas © fat, in the court 

newly erected,” the old court was 

Hg » demoliſhed and cleared away. 


15 Geo. 2. 1742. Thomas Deniſon and 
Edward Leeds, Eſqrs. called Ser- 
jeants, and the next day Deniſon 
was made a Judge of the King's 
Beẽnch in the room of J. Page, 
colt deceaſed, 


16 n 2. 1743. Charles Clark, Eſq; of 
Lincoln's Inn, went out Serjeant 
4 5 alone, and the ſame day was 
ſßworn in Baron of the Exchequer 


910 \ 
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AlAiiĩn the room of Sir Thomas Abney, 
made a Judge of the Common 
boi! Pleas. | 


"TIN 2. 1745. Edward Cure, Eſa; cal- 
x led Serjeant, and made a Baron of 
the Exchequer the ſame day, 


20 and 21 Geo. 2. 1747. Trin. Term, the 
* Honourable a Legge, Eſq; 


Ib avs ventured to place him here; having underſtood 
he was one of the King's Council, and therefore not 
called Serjeant till he was appointed à Baron of the Ex- 
ehequer, % wad nee wtf; hg 


2372? _—_— | 3 of 


Ll 
9 * * 
by 1 
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of the Inner Temple, and David 
; . Poole, Eſq; of Lincoln' s Inn, 


called | Serjeants; their motto 


n Mens bona, fama, fides, ” and 


SE gave their feaſt at the Inner . 
ple Hall. £12438 


ai 24 Geo. 2. 1750. Mr: Gundry and 


Nei 


Sidney Stafford Smyth, Eſq; both 
King's Council, were called Ser- 


jeants, and the firſt was appointed 


a Judge of the Common Pleas in 
the room of J. Abney deceaſed ; 
and the other a Baron of the Ex- 
chequer in the room of B. Clark 


deceaſed; who both died of the 
gaol diſtemper * caught at the Old 


Bailey; of which the Lord Mayor 
(Pennant) and many others died. 


The motto of this call was „Li- 


bertas, fides, veritas. 


26 Geo. 2. 1753. Febr. 3. Sir Rich. Adams, 


- Recorder of London, and George 
Wilſon, Eſq; both of the Inner 


_ Temple, were called W e ; 


t 


See Mr, Juſtice Foſter's Report and Diſcourſes 


on the Crown Law. p. 75. 
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heir motto was © Imperio regit 


unus æquo, and their feaſt in the 


Inner Temple Hall. 


27 Geo. 


2. 1754. Sir Dudley Ryder, At- 
torney General, and the Honour- 


able Henry Bathurſt, Eſq; King's 
Council, were called Serjeants, 


and gave for their motto Ven- 


turo proſpicit ævo; their feaſt in 


Lincoln's Inn Hall; the ſirſt hav- 


nung been appointed Chief Juſtice 
of the King's Bench, the other 


a Judge of the Common Pleas. 


1711 


28 Geo. 2. 1755. Hill. Term. Sir Eardley 


Wilmot, Lomax Martin, James 


Hewit, and William Davy, Eſqrs. 


were called Serjeants; their motto 


was ·Diu interſit populo.“ Tho 


four Serjeants, yet conſidered as a 
private call. Sir Eardley Wilmot 
was made a * 1 the King's 
Bench. 


29 Geo. 2. 1756. Mich Term, the Ho- 


nourable William Murray, Eſq; 
Attorney General, went out Ser- 
4 Jeant 
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jeant alone, and the ſame day was 
ſworn in Chief Juſtice of the 
King's Bench; the motto on his 
rings was Servate domum ;” 
his feaſt was in Lincoln's Inn 
Hall. X 45146} 


nen 


2. 1757. May 41 aſter Term. 
the Honourable” William Noel, 


Eſq; King's Council and Chief 
Juſtice of ' Cheſter, Thomas Sta- 
nyford, Eſq; of the Inner Temple, 
and James Foſter of Gray's Inn, 


E Eſq; were called Serjeants; their 


motto was © Avi numerentur 
avorum; their feaſt was in Lin- 


coln's Inn Hall: Mr. Noel was the 


ſame day ſworn in a Judge of the 


Common Pleas, and retained his 


office as Chief Juſtice of Cheſter. 
Friday, Nov. 18. The Right 


Honourable the Earl of Hard- 
wick, Lord Chancellor, reſigned 


the Great Seal, after twenty years 
cuſtody of it (except one term) 
and it was the ſame day delivered 


to Lord Chief Juſtice Willes, Mr. 


Baron 


Baron Sinyth, and Mr. Juſtice 
Wilmot, as Lords Commiſſion- 
ers. 


31 Geo. 5 1 la In Trinity vacation the 
Great Seal was delivered to Ro- 
bert Henley, Eſq; then Attor- 
ney General, by the ſtyle of Lord 


Bolle . r . knighted. 


32 Geo, 2 2. 17 89. Hill, Term, 1 Febr. 
Sc.eßrjeant Hewit was made King's 
*Serjeant. 


1 257 Febr. 6. William Whitaker, 
211. George Nares, and Anthony Keck, 
15 Eſqrs. called Serjeants; the two 
firſt having received - warrants to 

be King's Serjeants, were ſworn 

in the ſame day : their motto was 

— « Te metuant tyranni; their 
—feaſt was in Lincoln's Inn Hall. 


227 


1 Geo. 3. 1761. Juſt before Hilary Term, 
his Majeſty gave orders for rene w- 
ing all the Judges, King's Ser- 
jeants, and King's Councils pa- 
tents as before, without any alte- 
ration, either as to courts or 2 


: # 
bh” 7 


Geldgrregh Suga Lows 209 
inlet ſons, and Lord Keeper Henley 
(ho juſt before his ſerving the 
office of Lord High Steward at 
Lord Ferrers's trial was created a 
Peer) had now the Great Seal re- 
delivered to bim by the ſtile and 


TF*Sz 


The E ſalaries increaſed 
by Act of Parliament, and their 


places fixed for Ihe: n 
Geo. 3. c. 2 3. 


Thus I have endeauoured to recover a 
regular ſeries of 'Serjeants from the earlieſt 
times down to the preſent : I will not ven- 
ture to ſay it is perfect and complete; there 
may perhaps be ſome omiſſions, as well as 
ſome miſtakes; but it is the moſt perfect of 
any yet made. And I might have contented 
myſelf with giving an account of the num- 
ber in every year, without inſerting their 
names, which has helped to ſwell the ac- 
count; but 1 thought it would not be diſ- 
agreeable, nor an 7 diſparagement to the 


Nobi- 


145 1 4 bock was | publiſhed; dedicated to Lord 
Chancellor North, called “ The Grandeur, of the. 
A a | Law,” 
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Nobility or Gentry, to find the names of 
many of their noble anceſtors in this liſt *, 


7 
e 


Law,“ or a Collection of the Nobility and Genin, 


whoſe honours and eſtates have, by ſome of their anceſ- 
tors, been acquired by the practice of the law, 


A very little reflection will convince any body, thar 


this liſt, as to its beginning, can never be entirely per- 


ſect. The printed Series of Dugdale, and that of the 
Chronica Juridicialia, (which is little more than copied 
from Dugdale, though it goes down to 1684.) go no 
higher up than Edward the Firſt's time; and the Ser- 
jeants enumerated in both thoſe liſts for a long time, 
are only King's Serjeants ; ; which makes them both very 
imperfect. It is however an unavoidable imperfection, 


becauſe the Liberate Rolls, which is the only fund of 


intelligence in thoſe times, could take notice of none 
but the King's Serjeants. This circumſtance too, ſhews 
why the ſame perſons names are for a long time often 
repeated in Dugdale's Series, and ſo copied above; be- 
cauſe every Liberate Roll neceſſarily had the ſame names, 
while the penſion from the crown continued. Dugdale 
has undoubtedly omitted the greateſt part of the Libe- 
Tate Rolls; and probably repeated the ſame names only ; 
when ſome new King” s Serjeant was added to a ſubſe- 
quent Roll. It ſeems impoſlible to ſupply the Series by 
going higher, or by filling it up with the other Ser- 
jeants. The year books, Where it might be expected 
to have met with them, are very indiſtint ; not men- 
tioning whether the counſel, whoſe names they preferve, 
were Serjeants or not. For inſtance, 'in Serjeant May- 

ey year bock of 


11. we meet with the great 
| names 
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amtes Uf Herle, Stonore, Scrope, + rbvaifdali , N. 

as council in every page; but wichout any addition or 
diſtinction, and conſequently without a poſſibility of 
concluding from thence, whether they were Serjeants 
or not. Thus W. Devom and Herle are mentioned, 
Hill. 17 Ed. 2. the latter of whom was then a Serjeant, 
but the other was not called till the 5th of Ed. 3. the 
4 perſon being clearly meant, whoſe name is wrote 

. Denum in the Chronica Series. 80 in, Hill, 

Wl Ed. 2. Cantibrig, Stonore, and Devom, are all ta- 
ken notice of, without any diſtinction, as council in a 
caſe there reported, though Stonore bad long been a 
Serjeant. This makes it fruitleſs to wade through the 
year books in queſt of names, which give no informa- 
tion, and which themſelves want explanation; being 
moſt of them expreſſed in thoſe Reports by the firſt ſyl- 
lable, (ſuch as Cant', Belk', Moubr',) which would be 
unintelligible, without the aid of the Liberate Rolls, 
or other collateral expoſition, But the preſent Obſer- 
vations, * wrote to vindicate the antiquity and dignity 
of the Order,” want not any argument, that could be 
drawn from a ſeries carried back to the firſt riſe of the 
inſtitution, The implied antiquity of the writ. itſelf, 
the early eſtabliſhment of the court for the deciſion of 
civil ſuits, in which thoſe of this order haye ever had 
excluſive practice, their ſummons to Parliament, the 
courts at Weſtminſter being ſupplied with Judges from 
this Order alone, and none but them being ever in cir- 
cuit commiſſions, with many partieulars unneceſſary 
here to be recapitulated from the above obſervations, 
are, (one would, think) if any thing can be, deciſive of 
the | points they were intended to prove. And when it 
is conſidered, that ſome of this Order have in all ages 
been admitted to a ſhare of public as well as private 


'A a 2 councils, 
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eounils, have ſhone both as Stateſmen and Lawyers ; 
the motto at the entrance of theſe Obſervations, tho” 
it advances the importance of the Order to the utmoſt, 
will ſcarce be thought to have gone too far in its appli- 
cation, | 

But though it is as unneceſlary, as it is impoſ- 
ſible, to find the firſt beginning of the Series, I imagine 
it will be agreeable to the author's intention, as it is in 
| Juſtice due to the ſubject, to carry the Series as far down 
as can be done; becauſe in one branch of the profeſſion 
it tends to complete a liſt that contains ſome of as great 
names as ever graced the annals of this, or any other 
nation: and fo far the pleaſure ariſing from it will be 
common to every lover of his country. Some perſons, 
however, in ſurveying this liſt, will feel a pleaſure more 
. peculiarly their own, in meeting with their anceſtors or 
their own names inrolled in ſuch a ſeries of worthies ; 
a pleaſure this, not unlike that of Æneas, when ad- 
| airing the paintings at Carthage; 


| Se quoque principibus permint m a; novit Achivis. 


- Theſe conſiderations induced me to continue the 55 
ries down to the preſent time, and this being an addi- 
tion for which I am anſwerable, it ſeemed more proper 
by way of note, than by interpolation in the text. 


33 Geo. 2. Mich. Term, Nov. 13. Sir Richard Lloyd, 
King's Council, (and who had been Soli- 
citor General,) was called Serjeant alone; 

his motto In dubiis rectus.“ He was the 

ſame day ſworn a Baron of the Exchequer 

in the room of the Honourable Mr. B. 

Legge deceaſed. | 


e. 3. Mich. Nov. 7. Henry Gould, Eſq; King's 


Council, and Mr, Sayer, both cf the 1 
f S8 
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ale Temple, called 8 ; "heir nods. 


___ '« Moribus ornes,” Mr. Gould knighted 
and ſworn in a Baron of the Exchequer in 
the foom of Sir R. Lloyd deceaſed, At this 


period I met with the following memoran- 
dum in the author's manuſcript notes 


« The feaſt being laid aſide, the new Ser- 
«« jeants put off their party-coloured robes, 


and put on their ſilk walking gowns and 


<« coifs, and dined. in Serjeants-Inn- Hall, 
<< having moved to be admitted of the ſo- 


_ <<: ciety, according to our late, order, upon 


% payment of; 100] each, in lieu of the 
„ uſual feaſt and fine of 10l. being the 
« firſt inſtance; but to ſend wine . 


c cuits as uſual,” 


1762. Hill. Charles Pratt, Eſq; ae 
General, and J. Burland, Eſq; called Ser- 
jeants: the motto © Tu. ſatis ambobus.“ 
Mr. Pratt was knighted, and made Chief 


Juſtice of the Common Pleas, in the room 


of Chief Juſtice Willes, who died in the 
preceding vacation. This year, (1765, 
Lord Chief Juſtice Pratt, was, by his Ma- 
jeſty, ſent for, off the Norfolk ſummer cir- 
cuit, and created a Peer by the ſtyle of 
Lord Camden. 


. - Hill. Mr. Perrot, one of the King's council, 
Mr. Aſpinall, and Mr. Glyn, called Ser- 


_ Jeants; their motto, Jam fides & pax.” 
Mr. Perrot was the ſame day ſworn in a 
Baron of the Exchequer in the room of Sir 
Henry Gould, removed into the King's 
„ $0.4. 5 Bench 
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Bench on Juſtice Noel's deceaſe. Serjeant 


Davy took his place as King's Serjeant. 


4 Geo. 3. 


Mich. Serjeant Hewit, at his own requeſt, 
had a ſuperſedeas to his patent, for being 
King's Serjeant, and took place according 


to his original ſeniority, in the Common 
Pleas. Sir Michael Foſter died this term; 


having, about a year before, (as it were 
built his monument in Weſtminſter Hall by 


the publication of an accurate report of caſes 


and diſcourſes; in the Crown Law. His 
ſeat in the court was not filled up this 


term. 


Fill. Joſeph es Eſq; ade juſt — 


"Joes been knighted,) was called Serjeant; 
his motto, Pater & cuſtos.” The ſame 


day he was ſworn a Judge of the King's 


Bench, in the room of Sir Michael Foſ- 


ter. , | Mit 


.. Faſter. 1 Burland made a King's dee 


jeant. 


. Eaſter. Sir Thomas Deniſon having been' 
for ſome time very infirm, reſigned his ſeat! 
in the King's Bench, and obtained a penſion 
of 12001. a year. On his reſignation Sir 
Richard Aſton was recalled from Ireland, 

where he was Chief Juſtice of the Common. 
Pleas; and this term, together with Ma 
Lee and Mr. Jephſon, was called Serjcant ; 
the motto, Tua Cæſar, ætas.“ Sir Rich- 
ard Aſton was the ſame day ſworn a Judge 
of the King's Bench, Sir Thomas Deni 
ſon died this ſummer vacation. | 


And 
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And from hence it appears how ancient 
this order or degree is; it is older than moſt 
others that I can recollecde. 


The firſt Duke in England was Edward 
the Black Prince, created Duke of Corn- 
wall in the 11th year of Kind Edward the 
Third. The firſt Marquis, the gth, of 
| Richard the Second; the farſt Viſcount, the 
_18th of Henry the Sixth; the firſt Earl by 
patent, the 1ſt of King Stephen. The Or- 
der of the Garter was inſtituted the 18th 
year of Edward the Third. The Order of 


the Bath, the beginning of the teign of 
in the year 
1724. The degree of r in our Eng- 


Henry the Fourth; 


liſh Univerſities, was firſt heard of in the 


time of King John, about the year 1207 


others ſay not till the latter end of the 
reign of Henry the Third. The title of 


Baronets was 9 in the gth of King 
James. 7 8 


From the om Sher ente tu it ap- 
pears, What great regard has been ſhewed 


5 See in general ſor, theſe ruins, Seldeny s Titles 
of Honour, and 6, Co. 124. For the antiquity of the 
Doctor's degree, Spelm, Gloss. Tit. Magiſter, and Col- 
lier's Hiſt. Dict. and Collier's Eccleſ. Hiſt, 173. 


Aa 4 to 


h * 


356 On the Antiquity und Dignity*of 

to this order in every age; that not only 
the eourts of Law have been ſupplied from 
hence, but Speakers of the Houſe of Com- 
mons, Lord Treaſurers, Commiſſioners of 
the Great Seal, Lord Chancellors, and many 
other high offices of the kingdom. 


#5 F 


Fre rom hence a it appears, that the 
King and people in thoſe days, were thought 
o be ſo much; intereſted in this degree, 
1175 Gentlemen of the Profeſſion could not 
refuſe to take it upon them, when duly cal- 
led to it by the King's writ; this indeed 
the writ ſuppoſes by the penalty annexed : 
ſometimes they were convened before the 
Parliament on refuſing to obey the writ ; 
and obliged to take the degree. It appeats 
too, that when they were once poſſeſſed of 
it, they could not lay it aſide, or forbear 
their attendance as Serjeants, without ſpe- 
cial leave from the crown, even though cal- 
led upon to ſerve. the crown in any other or 


mar important ſtation, 


I have already obſerved, that aliey are 
called by the King's writ; and there is-in 
DPugdale ſeveral ancient forms and orders 
s. | . 7 

» Dugdale, c. 42, > Win 
Ine uſed 
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uſed in the making Setjeants at law; parti · 
cularly from Sir John Forteſcue's Treatiſe 
de Laudibus Legum Angliæ; he was him- 
ſelf a Serjeant, Chancellor to the Prince of 
Wales, and afterwards Chief Juſtice of the 
King's Bench in Henry the Sixth's time; 
and gives an account of their ſolemnities 
and feaſts, which (as he fa ys) © were like 
5 thoſe of a coronation, and bn laſted ſeven 
days ; and that none could defray the charges 
and colts of this ſolemnity with leſs than the 
ſum of 400 marks, every one being obliged 
to give rings to the value of 40 or 50 
pounds; ſo that not only the King, Prince, 
Duke, Archbiſhop, and every Earl, Biſhop, 
Judges, Abbots, Knights, being pteſent, 
but all the officers ſerving in the King's 
courts, eſpecially in the court of Common 
| Pleas, received a ring ſantable to his degree, 
beſides other rings preſented to friends. 
They gave alſo liveries of cloth in great 
abundance, not only to their houſhold, but 
alſo to their other friends and acquaintance, 
who during the time of the ſolemnity did 
attend and wait upon them; and for this 
reaſon, in the reſtraining ſtatutes, there are 
HEE exceptions to Serjeants at Law, at 
the time they take upon them that eſtate. 
Fc And 
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And as that learned Chief Juſtice adds, 
% no man can be exalted, (tho' ever ſo-ſkil-' 
ful in the Law,) to the office and dignity of 
a Juſtice in any of the King's courts, unleſs 
he be firſt promoted to the ſtate and degree 
of a Serjeant at Law; neither can any man 
but a Serjeant plead in the court of Com- 
mon Pleas. And, in token that all Juſtices 
are thus graduated, every one of them, 
while he ſitteth in the King's Court, wear- 
eth a white coif of ſilk, which is the prin- 
cipal and chief inſignment of habit where- 
with Serjeants at Law, on their creation, 
are decked; and neither Juſtice nor Serjeant 
ſhall ever put off the coif, no not in ** 


King's NIE 21 


In Dugdale there is the order and man- 
ner of making three Serjeants in 19 Hen. y. 
Edward Elliot, Lewis Pollard, and Guy 
Palmes, all of the Middle Templę, who 
kept their Feaſt at Lambeth Palace, at 
which the King and all his houſhold were 
preſent, and took a repaſt or breakfaſt 
* jentaverunt cum toto hoſpicio ſuo)f 


» Forteſc. c. 50. 


Cap. 


Cap. 44. is an account of the order of 
making Serjeants: Trin. 13 Hen. 8. See 


their names above. 
Cap. 
Tue order made for the regulation of this call is 
the moſt circumſtantial of any that is to be met with: 
and compared with the forms uſed at this day, it ſhews 
the ceremonial has varied very little for ages; as will 
appear from tranſcribing a ſingle paſſage about leading 
up the new Serjeants, and the manner of their being 
preſented and making their reverence to the coutt.— 
66 22 after that they be ſette, the Chief Juſtice of the 
Comyne Place comandith ii of the olde Serjaunts to 
« fetch the eldeſt of the newe Serjaunts. And then 
e thoſe ii olde Serjaunts goo and take the eldeſt of the 
<< newe Serjaunts by the armes bytwene them: and at 
<< the table, coming forward, they iii togeder make a 
< lowe curteſie, and ageyn in the myddis of the hall, 
e a lyke curteſie; and when they come to the barre, a 
<« lyke curteſie; and they come through a lane made 
c (mete and redy for them by the Wardeine of the Flete, 
<«<.and the ſeid Marchall and their offycers.” I am 
aware that ſome expreſſions in this paſſage will not eſ- 
cape the raillery of thoſe wits, who make the manners 
of their own times the ſtandard of every thing graceful: 
and polite. By this way of judging, © what ſhould be 
great, they turn to farce;” ſince age, inſtead of mak- 
ing any thing appear venerable, will by this rule only 
make it ridiculous, And if length of years will not 
protect forms themſelves from ridicule, much leſs will 
it the deſcription of them. And no doubt, in the above 
paſſage, *©the making ſo many low curtfies,” (inſtead 
of bows,) will be an oddity ſure*to be laid hold of ; and 
the quaintneſs of the expreſſion coupled with an idea of 


the 


360 On the Hntiquity' nd Dignity -of 
Cap. 45. The order of making Serjeants. 
x Ed. 6. See their names before. * 


g li 
the ſolemnity of the proceeding, will — a very di- 
verting picture in ſuch gay imaginations. But then it 
muſt be remembered, this term (curteſy) was not ori- 
ginally, nor for a long while, confined to the other ſar, 
as it now is; but denoted acts of civility and e 


. As in Shakeſpeare, bs q1 
00 Toby approaches and curt'fies there to n me.” 411 


which i is ſufficient to ſhew the word was once more 
largely applied, though I would not undertake to fix the 


time, when an excluſtve right was ſet up to a curteſy, with 
the pains that a learned French writer has beſtowed in 
n the age of a bow. | 


What is here offered will, on the ſame grounds, make 
50 for a more general vindication of the forms themſelves 
uſed at the creation of this order. Though they differ 

ſo entirely from the common prevailing manners of the 
age; they want not any defence. on this account; if 
they did, they have an excellent one already provided 
by Boileau and Pope, in their Comments on the Sim- 
plicity of the early ages; in the deſcription of which 
Homer himſelf has not eſcaped cenſure: though in ſuch 
caſe, when the ſwell of criticiſm begins a little to 
ſubſide, it muſt be ſaid. of Homer, and of every ancient 
© writer, who in deſcribing the manners of his age, is 
: Expoſed to cenſure, merely . thoſe manners * 
fer from our own, ed | 061 


oi 6 ei is not Lanes «nod, buy. the dream, iq 43 
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Cap. 46. The order of making Serjeants, 
Mich. term. 19 and 20 Eliz. See their 
names above. And it is mentioned, that 
the old Serjeants then living, were only Mr. 
Bendloes, Mr. Powtrell, and Mr. Mead. 
The'term had been adjourned by reaſon of 
the peſtilence. See Chief Juſtice Wray's 
ſpeech ” on the occaſion. The motto on 
their rings was * Lex Regis præſidium, 
which is the fart ? motto I have met with : 


CEP L and 


» Dugdale, 122. 


The firſt introduction of rings themſelves, on n this 
" 0Ecaſion, is as doubtful as that of mottos. They are 
taken notice of by Forteſcue, in the time of Hen. 6. 
und in the ſeveral regulations for general calls in Hen: 8. 
and Queen Elizabeth's time. The antiquity of them 
therefore, though not to be ſtrictly aſcertained, yet be- 
ing thus far indiſputable, makes Sir H. Spelman's per- 
plexed account rather extraordinary. —* Donatur Ser- 
e viens ad Legem annulo aureo (quzre) ſed alios do- 
<6 nat, fidei ſymbolo, nam fie in coronatione Rex an- 
-'<© nulo donatur quaſi jam deſponſus rei- publicæ.“ 
(Gloſſ. Tit. Serv? ad Legem. ) But whatever is the real 
antiquity of theſe rings, that of mottos ſeems to fall 
ſhort of them at leaſt a century. That in the-19th and 
20th of Eliz. may perhaps be the firſt ; becauſe. till that 
time, they are no where mentioned. When Dugdale 
(p. 136.) ſpeaks of the poſies © that were uſual,” he 
* be underſtood to ſpeak of the uſage about his own 
| 3 time. 
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and there is a particular account of the tings 
and liveries given at that call. The Chief 
Juſtices and the other Judges, had each four 
ſervants in livery: every old Serjeant had 
two ſervants, and every new Serjeant had 
eight ſervants. And much more may be 
ſeen of theſe feaſts in Dugdale, Stow, 
e and other hiſtorians; where 


1 


time. What is n Chief Juſtice Wd 
his ſpeech at this very call comments very largely on 
the metal and form of theſe rings, but is entirely filent 
as to any motto, device, poſie, or inſcription they 
contain; which he would ſcarce have paffed over, had 
any ſuch thing been uſual. And yet it is the inſerip- 
tion that, as it were, animates the metal, makes it ſpeak, 
and indeed flamps the juſt value on the preſent, The 
firſt mottos we meet with, (ſuch as Lex, Rex, Grex,) 
though ſignificant, are rather barbarous : by degrees, 
however, they kept pace with the taſte of the age. /Phat 
at the call juſt after the reſtoration, (independent of its 
enigma,) has a ſimplicity, and at the ſame time a 
greatneſs of ſentiment, that borders on the ſublime ; 
the ade Carolus of the motto being little inferior tothe 
Preſens Divus Auguſius of the famous ode. Of late 
they have in general been ſtrictly claſſical in their phraſe, 
and often elegant in their application: - whether in ex- 
preſſing the juſt idea of legal liberty, in a wiſh for the 
preſervation of the Family, or in a compliment to the 
Prince on the throne—or in a happy alluſion to ſome 
public event, and at the ſame time a kind of prophetic 
declaration of its ſucceſs, 


a e. 


Kings 
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Kings and Queens have frequently dined, 
with foreign Ambaſſadors, the Lords and 


Commons of Parliament, the Lord Mayor 
and Aldermen, &c. 


The feaſt of Serjeants and er ""_ 
Avia thereon, ' 16 Oct. 1555. was held 
in the Inner Temple Hall, and ſeems to be 
very different from ſome others, both as to 
the allowance of cloth for liveries, and the 
value of the rings. dee the form of creating 
Serjeants in Dugdale's own time, 
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Though at this day they may appear 
Eineching odd and ridiculous, yet the form 
and colour thereof, which is uſed at the 
creation of a Serjeant, is certainly very an- 
cient. In Chaucer's time, (who lived in the 
reigns of Ed. 3. and Rich. 2. and died in 
1400) it is evident the party- coloured gar- 
ments were much in faſhion, and that the 
people of that age were grown to great ex- 
orbitancy therein; fo that in his Parſon's 
Tale he ſharply inveighs againſt the vanity 
thereof; and, among Ws inſtances, takes 
notice of their hoſe, which was often. half 


| white 
3 


% 
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white and half red. And it will appear 
that even the eccleſiaſtics of thoſe times 
_ greatly N god N 


2 has <0 uſual 3 in all: ages, ' whether i in 
ops afſemblies, or places of judicature,, 

to: 2 Rh mag giſtrates from others, chat 
due relpect ma N be paid to their perſons 
and office; 1 : and all civilized nations have 


| made it le” practice. Roman Senators, 


Bag a ien veſtment from that of the. 
gentry : the Conuls had a, purple robe, by 
which they were known from other magil-. 
trates, and had lictors before them. And, 
bow inconſiderable ſoever theſe external, 
marks of grandeur may ſeem; yet they ar 
neceſſary to maintain thoſe impreſſions i 
awe-and- reſpe& which give authority to go- 
vernment: Lotd*Clarendon ſomewhere'ob=! 
ſerves,” theſe enſigns or marks of authority® 
ate the counterſcarps of Majeſty itſelf ; lay 
them all aſide, and the * will ſoon lay 
ae all their relpect. ig ift 


211018 


** 'he wiſdom of our anceſtors bas. aſſtign-. 
eds grave and venerable garments. to diſtin- | 
kw, magiſtrates in all courts of juſtice in 
the . And ſo long ago as the 20 

Ed. 1. 


7 
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the Degrer of Setjeant at Law: 36g 
| Ed. , the Judges had their robes both for 
ſummer and winter out of the King's great 
wardrobe, and they were of different co- 
lours, red, violet, green, cloth colour, and 
ſtreaked; though the faſhion and form of 
the robe did not much differ, The King's 
Setjeants and his Attorney had not only 
penſions, but robes alſo for winter and ſum- 
mer allowed them out of the great ward- 
robe, in the ſame manner; but, being in 
artear, the Juſtices of the King's Bench, 
Common Pleas, Juſtices of aſſize, Serjeants, 
and Attorney, joined in a petition to the 
g in Parliament, to have their arrears 3, 
which were then paid, and they were 41 
certained for the future. w 


aA 
5 1 mentioned before, that, even the * 
fiakics of thoſe times appeared in party- 
coloured garments; and were at liberty to 
conform to the uſage of thoſe among 
whom they lived; and were not to be re- 
ſtrained without many canons and conſtitu- 
tions. In council. Oxon. 1222. it was or- 
dained, Quod preſbyteri decenter incedant 
in habitu clericali & cappis clauſis utantur. 


* Dugd. c. 40. - Windw. 118, 119. 
B b The 
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The comment of Lindwood upon the wore 
Habitus, is, that it ought not to be tec 
nor green, de panno plano non virgato five 
variegato, (not ſtreaked nor ſtriped) nec par- 
tito, (divided or party- coloured) & ibi pro- 
hibitur ne clerici publice utantur caligis 
ſtaccatis viridibus vel rubeis (ſtriped, green, 
ot red hoſe,) nec clerici comam nutriant ſed 
honeſts tonſi incedant. Dre 


31 28 


And! by conſtitut. Ochoboni Nec i in ec 
clefiis aut in conſpectu communi hominum 
publice inſulas ſuas vulgo Coyphas portare.., 
audeant vel præſumant; but may, as the 
note ſays, Coypham vel Tenam portare ia 
burſa vel crumena ad utendum in nocte. 
This conſtitution was made 52 Hen. 3. and 

perhaps on the caſe of William Buſſoy, 
which was 42 Hen. 3. and by another can- 
ſtitution agreeable to the former canons, '/ 
they are more ſtrictly forbid to act as adyo- 
cates in any temporal court, — pro cauſæ 
ſanguinis vel alia quacunque, — nec in eiſlem 
ſanguinis cauſis, in quibus mortis aut mu- 
tilationis membrorum judicium agitur, ne- 
quis in clero conſtitutus, judex aut aſſeſſur 


: Lindw; 88, 91. | k 
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oft præſumat. — And gerant veſtem exte- 
riorem diſſimilem militari vel laicali, non 
birratam (red) pannis rubeis aut viridibus 
non utantur, & a negotiis ſecularibus abſti- 
So that theſe robes ſeem to have been 
conformable to the uſage of thoſe times, and 
were retained by the Judges and Serjeunts, 
as it were in oppoſition to the clergy, who 
were reſtrained and prohibited from wear 
ing thoſe colours; and from acting as Ad- 
vocates or Attornies, and from meddling 
with ſecular affairs: and by wearing their 
coifs publickly, to be manifeſtly diſtinguiſn- 
ed from eceleſiaſtics, who were obliged to 
ſubmit to the tonſure, and could not pub-, 
lickly wear them; but only in journies Of... 
in the night time. In 1 Car. 1. Sir Henry 
Yelverton made application to the Judges to 
be diſpenſed with in wearing and returning 
from the court of Common Pleas in the party- 
coloured robe, as he had at the ſame time his 
fiat or warrant to be a Judge of the Common 
Pleas; and cited a precedent of Lord chief 
Juſtice Coke, who being Attorney General, 
had his robes and coif put on in the Treaſury- 
chamber, and took his Place as chief Juſ- 


1 Greg. Decretals, Tit. I. C. I5, 16, 


908 nen ee > 
3568 On the aul * and Big of 
tioe of the Common Pleas the fame day? 
But the Judges and Barons being met at 
Serjeants Inn, upon debate, refuſed to diſ- 
penſe with it, and faid * the precedent was 
not fit to be followed: it being part of the 
ceremony or creation of Serjeants, which 
- ought to be performed i in the moſt ſolemn 
manner, and that they ought to ſuffer no 
more ſuch examples. See the preface to 
. .Cro. Car. Report, wrote by Sir Harbottle 
Grimſtone, Maſter of the Rolls ; where the 
Editor obſerves, theſe legal formalities and 
' ceremonies peculiarly appropriated and con- 
'©tinued among us, ſeem now to be eſſentials 
of the law itſelf, and ought not tobe 
0 ee or diſuſed without nn autho- 
rity. 


1 
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Having * A together what has 
occurred to me, relating to the antiquity 
and order of Serjeants at Law; and ſhewed 
the great regard paid to them in ſormer 

times; I will next conſider whether there is 

DF goo: reaſon or neceſſity; for this extraordinary 
Wil innovation: and whether the King or the 


2170 "ſubjeQ's are vga fo to n any . by it. 
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Why 


Mo Derr, of Joo at Low. 3 b 
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Is Serjeants are now treated avi a Une, 
manner, and why ſome Gentlemen willing ro 
accept this Degree, have been indufttiouſly 


„„ dads to refuſe it. | af Tf S p 2K Ps 
foi w 


amR articular Perſons way have their private 
reaſons for refuſing, yet that can be no 
, reaſon to affect the public, nor any reaſon 
for the Degree itſelf to forfeit the eſteem of 
the profeſſion, which in former times Has 
been, thought to be ſo honourable. n 


3199 10Nbf 
If it were thought convenient, and. for 
the public good, to take away the court; of 
Common Pleas, and all offices dependant 
Ott it, if the juſtice of the nation could be 
carried on without it, the Serjeants muſt, 
and would chearfully ſubmit with the reſt, 
and would ſuffer without any imputation, 
becauſe they would not ſuffer alone. But 
As it is preſumed, the juſtice of the nation 
could not be fo well carried on without the 
aſſiſtance of this court, which has been always 
Conſidered as the proper court for ſuits. be- 
teen the ſubjects, and for determination 
11 ol private property; and it is well known 
the King's Bench! is greatly taken up in the 
r buſineſs 


N 
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bufineſs of the crown. 3 Ed. 1. there were 
fix Judges in the Common Pleas, and they fat 
at the ſame time in two different places; and 
buſineſs fo increaſed, ſeven Judges 6 Ed, 2. 
and 14 Ed. 3. were nine Judges, as ap- 
pears by the fine-rolls, and one or more of 
them Chief Baron at the ſame time as John 
Ivyn, 5, Hen. 6. Humphrey Starkey, 1 
Hen, 7. John Fitz James, 13 Hen, 8.“ 
Why are the Serjeants alone to ſuffer as the 
uſeleſs part of the court? If reformation « or 
the benefit of the public i is really intended, 
why are they pointed out as the only 85 
jects, who are in no default, and to whom 
no juſt objection has, or can be male „ * 


Next to conſider what goad can ariſe _ 
5 8 the preſent practiſers of their an- 
cient excluſive right, and laying the court 
open to all others, even the youngeſt Gentle+ 
man of the bar, who may be juſtly pre- 
ſumed, and for ſome time muſt be, ſtran- 
gers to the practice of the court, which fe 


. Dugd. 39, 40, In the beginning of King Charles 8 
rei gn, there were five Judges in the Common Pleas, til] 
Mich. 4 Car. J. Croke was removed: from thence to 
ſupply Sir John Dodridge' s ſeat in the King's Bench. 
Cro, Car, 127, 
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ters in many reſpects, and in many kinds of 
actions, from other courts, «wg cannot be 
learned elſewhere. 20 


It is poſſible one or two ied may find 

a pretty good accaunt in ſuch an innovation: 
It is an ill wind that blows nobody good z 
but if no general or public good can ariſe, 
I preſume it will not be done. It would be 
a wanton exerciſe of power, merely for the 
ſake of novelty, or to try an experiment, 
or make an undue compliment, without any 
apparent or probable good to the public; 
and, if the court was laid open, it cannot 
be preſumed, that any Gentleman of ex- 
perience or conſiderable practice elſewhere, 
would deſert thoſe courts and chuſe to attend 
a new court, i. e. new to them, Where 
there is ſo little buſineſs left for thoſe who 
have conſtantly attended there. They may 
come indeed upon a particular occaſion, or 
for extraordinary fees; or they may under- 
take to come and take briefs, and yet not 
be able to attend when it happens to come 
on, or be obliged to leave it before jt is 
over: but that I am afraid will adminiſter 
ee r more n cauſe of complaint 
3 b4 ' thay ; 


$70 On che dntiquity and Digiity of | 
bufineſs of the crown. 3 Ed. 1. there were 

fix Judges in the Common Pleas, and they fat 
at the ſame time in two different places ; and 
buſineſs ſo increaſed, ſeven Judges 6 Ed, 2. 
and 14. Ed. 3. were nine Judges, as ap- 
pears by the fine-rolls, and one or more of 
them Chief Baron at the ſame time as John 
Ivyn, 5 Hen. 6. Humphrey Starkey, 1 
Hen. 7. John Fitz James, 13 Hen, 8. ? 
Why — the Serjeants alone to ſuffer as the 
uſeleſs part of the court? If reformation « or 
the benefit of the public is really intended, 
why are they pointed out as the only * 
jects, who are in no default, and to whom 
no juft objection has, or can be made? 


Next to conſider what good can ariſe by 
depriving the preſent practiſers of their an- 
cient excluſive right, and laying the court 
open to all others, even the youngeſt Gentle+ 
man of the bar, who may be juſtly pre- 
ſumed, and for ſome time muſt be, ſtran- 
gers to the practice of the court, which dife 


7 Dugd. 39, 40. In the beginning of King Charles 8 
reign, there were five Judges in the Common Pleas, till 
Mich. 4 Car. J. Croke was removed from thence to 
ſupply Sir John Dodridge's ſeat in the King's Bench. 
Cro. Car. 127. 
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fers in many reſpects, Mes in many kinds of 
actions, from other courts, ng cannot be 
learned elſewhere. 


It is poſſible one or two ae may find 
a pretty good account in ſuch an innovation: 
It is an ill wind that blows nobody good ; 
but if no general or public good can ariſe, - 
preſume it will not be done. It would be 
a wanton exerciſe of power, merely for the 
fake of novelty, or to try an experiment, 
or make an undue compliment, without any 
apparent or probable good to the public; 
and, if the court was laid open, it cannot 
be preſumed. that any Gentleman of ex- 
perience or conſiderable practice elſewhere, 
would deſert. thoſe courts and chuſe to attend 
a new court, i. e. new to them, where 
there is ſo little buſineſs left for thoſe who 
have conſtantly attended there. They may 
come.indeed upon a particular occaſion, or 
for extraordinary fees; or they may 3 
take to come and take briefs, and yet not 
be able to attend when it happens to come 
on, or be obliged to leave it before it is 
over: but that I am afraid will adminiſter 
ne a more ne cauſe of complaint 
A det R 1 WO oh 56; bs 
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chan at preſent," and will furniſh a good 6p4 
portunity for delay to thoſe who are in poſs 
ſeſſion of the thing contended for, or to thoſe 
who have a bad opinion of their own cauſe. 
So that if this project ſhould take place, it 
would be in effect laying aſide this ancient 
and honourable order; and it is hinted by 
the project, that it probably will have this 
conſequence, and as far as I can perceive, 
no benefit or ſaving to the ſuitors of the 
court. For it can hardly be expected, that 
any one hereafter will voluntarily take this 
arder or degree, unleſs it be in tranſitu, or 
merely as a turnpike to the Bench. And it 
will be leaving ſome ftain or blemiſh on the 
preſent ſet of Serjeants, as if they had done 
ſomething unworthy, or unbecoming their 
ſtation, as it were, to forfeit their ancient 
and allowed privileges incident to their de- 
gree. For it can hardly be preſumed, that 
ſuch an honourable and ancient Degree or 
Order would be extirpated, at a time when 
other obſolete, J had almoſt ſaid uſeleſs or- 
ders, were revived, at the expence of many 
thouſand pounds. Whereas the Serjeants 
are not conſcious of any demerit, or any 
Auch behaviour, as to draw the public diſ- 
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pleaſure upon them; but, on-the- contrary} 
have been always ready to ſetve the: public, 
not only in their proper oourt, but dlſo 
when duly called on, either to attend and 
carry on proſecutions; of the cron in their 
ſeveral circuits, or to act in the ſeveral cir- 
cuit commiſſions as Judges of aſſige. And 
it is well known, many. of them have ſo 
acted in thoſe commiſſions, and have there- 
by been intruſted with the tryal of property, 
with the execution of public juſtice; and 
with the power of life and death over their 
fellow ſubjects: and it is hoped they have 
upon all ſuch occaſions acted therein without 
any complaint or imputation to themſelves, or 
-diſhonour to the King's commiſſion; and 
zit is well known, with little or no profit to 
themſelves, but rather to their preſent; as 
well as future loſs. And if it be thought 
proper hereafter, to permit every Barriſter 
to partake of this high privilege, (as ſeems 
intended by this project,) the Serjeants will 
have no reaſon to repine at this part of their 
* which at beſt is irkſome, and the moſt 

diſagreeable part of a Judge's office, though 
de m Wm been FA 7 = 
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act when neceſſary, either du ; IT oy 
or indiſpoſition of 4 Judge. . canc 


They might alſo add, that beſides paying 

a due obedience to the King's writ, in ta- 
king upon them the State and Degree of Ser- 
jeant at Law, when it was required, (which 
ſo many others have of late refuſed, which 
is therefore ſome degree of merit,) they may 
in ſome meaſure be deemed purchaſers for 
a valuable conſideration ; conſidering the 
immediate expence of the call, of admiſ- 
ſion to the Society of Serjeants Inn, and the 
annual expences attending thereon; which 
are much more than what a Bencher of any 
other ſociety of the law pays, and ſtill 
more to the Serjeants who happen to have 
chambers within the inn, and therefore li- 
able to greater burthen and expence, and 
which every Serjeant is by the rules of the 
ſociety obliged to take, and pay a large fine 
for, as ſoon as they become vacant, if not 
choſe by a Judge or ſenior Serjeant. 
And therefore, why every Barriſter ſhould 
be let into the court of Common Pleas, and 
intitled to the ſame privileges, without any 
conſideration or expence, without any ſatiſ- 
— or an. to the preſent Serjeants, 


and without being in the leaſt i 
to any of the incidental yearly. charges, I 


am at a loſs to account for, and the e 
js in this reſpect totally ſilent. 


But there are two ſpecial privileges pro- 
poſed to be left to the preſent Serjeants 
by this projet. 1. That they ſhall have 
the privilege of ſigning ſpecial pleadings, 
2. That they ſhall have Wanne ae 

the Barriſters. | N 


As to the firſt, it is of little eorſechetits) 
Ye run of theſe lies in two or three hands, 
others perhaps may now and then ſign” or 
draw pleas in their reſpective circuits; and 
thoſe who draw them with care, richly de- 
ſerve the very little profits attendant on 
them : and ſuppoſe the Parliament ſhould 
be diſpoſed to take away all ſpecial plead- 
ings, and leave every one to plead the ge- 
neral iſſue, and give the ſpecial matter in 
evidence, which has been often talked of, 
and how ſoon it may happen, nobody can 
foreſee, there will then be an end of one 
of their mighty advantages propoſed as an 
equivalent by this project. 


As for pre- audience, they are already in- 
; n to it beſore any Barriſter, in every 
court, 


s on ile Antiquity wnd-Dighity of 
court (and ſetting aſide their degree as Ser- 
Jeant,) upon the mere footing of ſeniority:; 


and it is hardly to be preſumed, that ay 


Gentleman of higher rank will condeſcend 
to come into a court which they have made 
o light of. 80 that the two privileges, 
Whatever appearance they may have to 
ſtrangers, are mere ſugar-plumbs, and can 
only ſerve. for a little amuſement. How- 
ever, thus much may be inferred from it, 
that the preſent Serjeants. muſt neceflar; y 
: ſuffer; if this project ſhould take place, and 
that they ought in juſtice to have ſome equi- 
valent or ſatisfaction, though what is pro- 
poſed as ſuch, does by no means deſerve Hat 
©INAME. 131 v7 n5 


It has . been * a | 
that every one who has the honour of ſit- 


ting on the bench in the three courts, of 
Weſtminſter, ſhould firſt take upon them 
the State and Degree of a Serjeant at Law, 
though they had been Attorney General, 


Solicitor, or King's Council, or (as Forteſ- 


F i. >a Fo though ever fo. ſkilful in the 
Law: and why this ancient order and courſe 
of proceeding is to be laid aſide, and a new 

"== introduced, without any apparent. rea- 

Ts Jon, it is difficult to ſay, though it is eafy 

to 


' 
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40 foreſee that this will be introductiyg of 
many other innovations, and muſt occaſion 
che repeal or alteration of ſome other las; 
{whether for the better or nat, eee 
perience will | beſt ſhew. 8 UL mog v3 
* Suppoſe a Judge may be kiperſtdea or 
"removed, (as I remember one was in danger 
upo n an addreſs of the Commons, and e- 
2 by a fingle vote, ) or ſuppoſe his com- 
miſſion not renewed upon the demiſe of the 
TO as it has happened to many, what 
court muſt they reſort to, if their fortune or 
family require them {till to follow buſinels ? 
Miuſt they ſtand at the bar among ſtudents, 
a barriſters, or apprentices of the Law, 
when that bar is laid open, which uſedito 
be peculiar to them, and where theig pre- 
deceſſors returned, without diſparagement, 
while their patent as Judges dp 
ring pleaſure of the Crown? is 


I might here appeal to the known Juſtice 
th 3 the Legiflature in reſpe& to companies 
ho had excluſive trades; though on- 


ach plaints have been made againſt them, and 


1 This ſuppolition, / (juft enough at the time it was 
formed,) is made an end of by the Stat; 1 Gęol . e. 
23 and it is not the leaſt excellence of Got: Jaw that. 
eit bas made an end of this ſuppoſition. _- .. 
2 * "> 7 ks 


Iu 


9. On the Anh an Dignity of 
though the reaſons of the privileges or ex 
clufive trades do not appear fo ſtrongly as | 
they might have done at their firſt inftitus' 
tion, yet the legiſlature have been very ten- 
der of breaking into them. But there is 4 
later inſtance more appoſite to the preſent 
purpoſe, and that is the Marſhalſea- court. 
When it was thought neceſſary to erect a 
new juriſdiction in rough of South - 
wark, for the ry of ſmall debts, 
which it was apprehended would greatly 
affect the four council who are admitted to 
plead in that court, and claimed to have - 
kind of excluſive privilege; it was there- 
fore thought reaſonable, that they ſhould. 
have ſome equivalent or compenſation to 
continue during their lives, which was ac 
, cordingly enacted. And as the late Parlia- 
ment was ſo tender in reſpect to a ſmall ins 
ferior court, and very modern too, it is hop- 
ed that they will not ſhow leſs regard to th 
practiſers of the Common Pleas court, wo 
are called upon by the King's writ, by ad- 
vice of his Privy-council, and under a pe- 
nalty of a thouſand pounds, to take a de- 
gree, and are by oath obliged to attend 
there; and therefore hope they ſhall not 
105 | | be 
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be deprived of the excluſive. privilege: they 


haue, which they and their predeceflors- 


have been in poſſeſſion of for fo many ages. 


Or in other words, be obliged to do the 


duty and bear the burthen of it, without 
the fruits and benefits of it. 


Suppoſe a bill were brought in to give 
liberty to every Attorney or Solicitor, or” 


their clerks, to make all motions of courſe. 
in the courts of King's Bench, Chancery, 
or Exchequer, it is preſumed, the Gentle 
men who fit within the bar, as well as thoſe 


without the bar, would very ſenſibly! feel 


the effect of it, and think fuch an innova- 
tion extremely hard and unreaſonable, after | 
having qualified themſelves by an ingenuous 
and expenſive education, reſided ſome years 
at ſome of the Law Societies, and long at- 
tendance on Weſtminſter Hall to inform 
themſelves of the practice of thoſe courts, | 
and a quiet enjoyment : and yet the reaſon 
and juſtice of the caſe is much the ſame: 
if there is any difference, it is harder on the 


part of the Serjeants, who, beſides the like. 


education, and a much longer attendance on 


courts of Juſtice before their call, have 
been put to the additional expence of ſeve- 


ral 


ral hundred pounds in taking the State and 
Degree of a Serjeant at Law, in obedicaums 
to the King's writ, beſides the 4 
ges of the ſociety incident to lt. 


"Though the preſent body of Serjeants : at- 
tending on the Common Pleas court, are 
far from arrogating to themſelyes any ſupe· 
rior merit, it is hoped, they may be e- 
cuſed, if they do preſume to ſay, that their 
characters and reputations are as free from 
ſtain and blemiſh, as thoſe of other courts, 
or as any of the like degree within memory 
and "2. "ths hope that they ſhall not be 
_ thus cruelly diſtinguiſhed, and ſuffer injuſ- 
Lice beyond example, as if they were the 
1— moſt pts 3 the . 


There are two objections without —— 
chat ſeem to have ſome weight: 1. The ex- 
pence of this degree of Serjeant at Law; 
which I rather take notice of, becauſe it 
has been referred to the conſideration of the 
ſociety by Lord Hardwick, to conſider 
whether it could not be eaſed of ſome of 
the expence. 2. That there is not a ſuffi- 
cient number to carry on the buſineſs of 
the court, 


As 


the" Nager N Sofenit of Law. 584 
s- t the expence, it cannot be denied, 
begauſe all the preſent Serjeants have paid 
it, and therefore that is one reaſon among 
others, Why they think it hard and unrea- 
ſonable, that other Gentlemen ſhould enjoy 
an equal benefit of the degree, and pay no- 
thing for it.” But this expence has been 
thought to have its uſe, and for the bonour 
of the degree, though formerly much larger 
than at preſent ; as any one may ſee LI 
what is ſaid before: and confidering "the 
different value. of money and Proviſions i in 
thoſe days, and the feaſt, which uſed to be 
anciently held for ſeyen days, is now redus, 


ced to one. p 4 
— . | A 


All 3 Ggnigies nd iba are 
attended with great expences; patents for 
Nobility, Baronets, Knighthood, orders of 
the Garter, Thiſtle, and Bath. In all eccle- 
ſiaſtical, civil, and military employments, 
perſons have always complained of the ex- 
pence to come at them, though fond of 
the thing itſelf. Degrees i in the univerſi- 
ties are alſo expenſive, where the parties 
ate oVliged to go out grand compounders., 


e v1 ee 
A Cc Bu 
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But the expence of à Serjeant's degree, 


as far as one can gueſs by the foregoing 


ſeries, do not ſeem to have been any objec- 
tion. For many times one alone has ac- 


cepted this degree, though unattended with 


any immediate promotion. And in 5 Hen. 5. 
when ſix famous apprentices of the Law 
refuſed to take upon them the State and 
Degree of Serjeants at Law, in obedience 
to'the King's writ, and were convened be- 
fore the Parliament, it would have been a 
proper time to have made this objeCtion, 'if 
it had been any reaſon for their refuſal, but 


it appears they only deſired further time to 


prepare themſelves. Beſides, one ought to 
diſtinguiſh between expences which are ne- 
ceſſary, or of duty, and thoſe that are vo- 


luntary; the firſt have bounds fixed and ; 


reaſonable, the others indeed have no 
bounds, but every one may enlarge as' he 


Pleaſes. 


As to the other objection, that there are e not 
at preſent ſufficient Serjeants to carry on the 
bufineſs of the court; there are at preſent 


nine in number, who conſtantly attend. 


Few cauſes in any court have or require 


go - the 
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the aſſiſtance of more than three or four 
council of a ſide. The general run of bu- 
ſineſs is motions or arguments in law; the 
the latter of which engage only one of a 
ſide at a time: and motions muſt be very 
ſpirited indeed, to take up above two or 
three council of a ſide. Corporation cauſes 
before elections of members, (where there 
is a greater profuſion of money, and men 
bleed more freely, perhaps out of pub- 
lic money,) belong to the King's Bench, but 
civil rights and property are the proper 
buſineſs of the Common Pleas. Trials at 
bar are very rare in this court, and the rea- 
fon of it is too well known to want ex- 
planation; and when any happen, there ſeems 
ſufficient for the purpoſe at preſent. 


Ass for Niſi prius, or trials by juries in 
the afternoon, or after term, every barriſter 
has the liberty of being concerned, and it 
is well known, ſome never fail to give their 
"attendance, 


There has been a time when there were 
no more than three Serjeants living, viz. 
1 Pawirell, and Mead, Nay we 
| GE 2 are 
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. On tbe Antiquity tn Dignity of 
"are told (by J. Rowe) tid Marhed editor ar 
Bendloes Report, in his preface, that in one 
of the copies made uſe of in that edition, 
it was faid to be taken by William Bend- 
loes, ſocium de Linc. Inn, & nuper ſolum 
Servientem ad Legem i in Anglia per quod- 
dam tempus; and in the preface to the third 
Modern Report, it is alfo ſaid, that in the 
. Eliz. Bendloes was the only Serjeant for 
g a whole term. What was done on this 6c- 
* cafion ? nobody was for annihilating the 
der, or laying the court open to ner 
riſter and apprentice of the law, but to ſup- 
e properly, by a freſh call of 
jeants; and yet if one may judge by the 
1 4 of the times, there was no lack of 
3 at the Common Ley, | 
"Whereas at preſent, the nana of Ser- 
| Jet is more than the buſineſs of the court, 
and it is no fault of theirs that the buſineſs 
is ſo little, who have never been wanting 
in their attendance early or late. 
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+; But if it be chants neceſſary, and fot 

the public good, to increaſe the number of 
41 Sur for the pen of the ſuitors of the 
. Court, 
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couxt, or in order to aſſiſt the Judges j in their 
ſeveral circuits, in caſe of accidents, or du- 
ring a VACANCY, or during their neceſſary at- 
tendance in Parliament; the King s writ 
may be directed touch perſons in each 
court, as ſhall be thought proper in the 
uſual manner; and it cannot be doubted, 
but it will meet with all due obedience as 
at all former calls. And thoſe that have the 
power of legal preferment in their bands, 
can never want arguments to enforce it, if 
they are in earneſt to Wa an . 
this degree. we ang Hs 


I Gentlemen ſhould not be ane on 
to accept the degree, it is preſumed, there 
may be legal methods, by which they may 
be obliged to take upon them this State 
and Degree *, by ſuing for the penalty of the 
9 To 5 131 / writ, 
In a work of this kind, eſpecially under the cir- 
0 ſtances diſcloſed in the advertiſement, it is hardly 
| poſlible to avoid many miſtakes and omiſſions, 


Of the latter kind of imperfection a few inflances 
have occurred ſince the printing and reviewing the 
ſheets : they are of names too recent not to be miſled 
by many Gentlemen now alive, between whom and the 
perſons alluded to, ſcarce above one or two ſucceſſions 
haye elapſed, And yet perhaps no body now living can 


aſcertain 
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Sir William Thompſon, B. Exch. 1733. 


writ, or they may be called before che Par- 


Hament as heretofore, to give their reaſons 


„ 
Gf ati 
* - . 
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aſcertain with exactneſs when thoſe perſons were called 
Serjeants ; and conſequently aſſign their proper place in 
this liſt. Some of them very probably took their degree 
of Serjeant merely as a qualification for the Bench; and 
in thoſe caſes, their promotion to the Bench will af. 
cettain the time of thelt᷑ call with tolerable certainty. 
On this ſuppoſition I have inſerted from Rapin's table, 
and ſuch other printed information as I could meet with, 
the reſpective years when they were made Judges. The 
perſons omitted in the Series are theſe : | 
Robert Dormer, Eſq; J. C. B. 2705. 
John Forteſcue Aland, B. Exch. 1718. 
© Jeffrey Gilbert, Eſq; B. Exch. 1722. 


Alexander Denton, Eſq; J. C. B. 1722. 


Sir Barnard Hale, B. Exch. 1725. 


| 
| 
> 


' ' 0: 


Sir William Forteſcue, B. Exch. 1736. | 
Serjeant Toller and Serjeant Urlin, are mentioned in 


the account of the laſt general call, but their own call 
is not taken notice of in the Series. 


But even of theſe the accounts are not preciſe to a 
Term, and vary very much: and the Editor will be much 
obliged to any of his friends who will ſet him right in 
theſe or any other particulars, which render the liſt im- 
perfect. 


It is hardly neceſſary perhaps, at the concluſion of this 


work, to take leave of the Reader with an obſcrvation, 


which his own attention has moſt likely before this ſug- 
gelted 
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why they refuſe to comply. In ſaying this 1 
would not be underſtood to be fond of any 
thing that has the leaſt appearance of arbitrary 
power, or reviving any obſolete laws or uſa- 
ges, to the prejudice or vexation of the ſub- 
Ject. But ag this is not done to raiſe mo- 
ney on the ſubject, without authority of 
Parliament, or to ſerve any unjuſt purpoſes, 
but upon real neceſſity, and for public good; 
if it ſhould be done, it can never . un- 
der ſuch an imputation. | 


geſted to him; that the reſpectable names in the fore- 
going pages, are in general mentioned only at the time 
of, and upon the occaſion of their call, and not purſued 
through the ſeveral ſtages of their ſubſequent promotion: 
and that ſome of the greateſt names in Weſtminſter Hall 
are not ſo much as mentioned there at all. The rea- 
ſons of both which omiſſions are the ſame; that theſe 
obſervations were confined merely to the Serjeant's De- 
gree; and the hiſtory of particular perſons was involved 
in it, only in conſequence of their having taken this 
degree. 
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REFACE, page 10. line 4. dele s after 
comment 
Page 28. loft line, read privileged * 
36, I. 2. read quo jure infead of quæ jura 
38. I. 4. inflead of ci read ei 
Bid. I. 15. inſtead of only read almoſt only 
40. I. 1. the words vide cuff I. refer to Ne. 52 in 
the text 
Bid. dele the ſecond line of the note. 
45. |. 13. before ex inſert of 
Did. I. 17. inſtead dum fuit e een read 
dum fuit-non compos mentis 
46. 1. 20. inflead of firma read firms 
60. 1. 19. inen of laid read lay - - 
83. I. 4. for prædicta read prædictæ | 
117. J. 6. for amount read amounts 
118. I. 5. for reaſon read reaſons 
128. 1. 1. for ſecundam read ſecundum 
173. I. 7. for adjuret read adjuvet 
174. l. 3. for Stutes read Statutes 
223. 1. 12. for intitle read entitle 
321, I. 3 in the note dele the word out. 
353. I. laſt, for King's Bench read Common Pleas. 


382. I. 3. inflead'of do read does 
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